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FEDERAL FACILITY AGREEMENT
AMENDMENT NUMBER 1

Pursuant to the provisions of Part XXVIII of the Honticello Federal Facility
Agreement (Agreement) entered into by U.S. Environmental Protection Agency
Region VIII, the U.S. Department of Energy and the State of Utah, the

Agreement is hereby amended as follows:

1. Part XXIV, Other Claims, is amended by adding the following newv

paragraph E:

E. Nothing in this Agreement shall be considered an admission by

any Party with respect to any claim(s) by a person not a Party



to this Agreement, other than in a proceeding specified in

Part XXX of this Agreement, or with respect to any unrelated

claim(s) by a Party.

2. Part XXVII, Recovery of Expenses, Section B, is amended by adding

the followving new paragraph 6:

6.

Any dispute arising under this Section (e.g., a disputed cost
item) is not subject to the process established by Part XIV,
Resolution of Disputes, of this Agreement, but will be resolved
by a different process, the specifics of which will be
delineated in the separate funding agreement betwveen the DOE
and the State of Utah referred to in paragraph 2, above. Until
a separate funding agreement is executed, any dispute arising
under this Part shall be resolved by the DOE and the State of
Utah signatories of this Agreement. If these parties are
unable to resolve such a dispute, the matter shall be escalated
to successively higher levels of decisionmaking, ultimately to
the Executive Director of the Utah Department of Health and the
Under Secretary of Energy. If any dispute arising before the
execution of the separate funding agreement cannot be resolved,
the State reserves any rights it may have to recoup costs, not

reimbursed by DOE, under applicable lawv.



SIGNATURES
Each undersigned representative of a Party certifies that he or she is
fully authorized to enter into the terms and conditions of this Amendment to

the Agreement and to legally bind such Party to this Amendment.
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CERTIFICATE OF AUTHENTICITY
Monticello Site Federal Facility Agreement

I, IGNACIO RESENDEZ, being first duly sworn, depose and say:

1. I am the Chief Counsel of the Idaho Operations Office, Department
of Energy, and have personal knowledge of documentation of the
Monticello Site Federal Facility Agreement which has been signed by
the following: J. Winston Porter, Assistant Administrator, U. S.
Environmental Protection Agency, Washington D. C., on December 19,
1988; James J. Scherer, Regional Administrator, US EPA Region VIII on
December 2, 1988; Don Ofte, Manager, Idaho Operations Office,
Department of Energy, on December 16, 1988 and Kenneth Alkema,
Director, Environmental Health Division, Utah Department of Health,
State of Utah, on December 5, 1988.

2. The attached Monticello Site Federal Facilty Agreement is a true
and correct copy of the original Agreement signed by all parties and

dated accordingly.

Ignacio Resendez

SUBSCRIBED AND SWORN to before me this day of December, 1988.

Notary Public for Idaho
Residing at Idaho Falls, Idaho
My Commission Expires: 1-2-92



DEC 21988

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION VIII
and
THE STATE OF UTAH DEPARTMENT OF BEALTH
and :
THE UNITED STATES DEPARTMENT OF ENERGY

IN THE MATTER OF:
FEDERAL FACILITY

AGREEMENT PURSUANT TO

UNITED STATES DEPARTMENT
CERCLA SECTION 120

OF ENERGY

MONTICELLO (UTAH) SITE:
MONTICELLO VICINITY PROPERTIES
NPL SITE and
MONTICELLO MILLSITE

Federal Facility Agreement
pursuant to section 120 of the
Comprehensive Environmental
Response, Compensation, and
Liability Act of 1980, as amend-
ed by the Superfund Amendments
and Reauthorization Act of 1986,
42 U.S.C. &% 9601-9675

FEDERAL FACILITIES AGREEMENT
Based on the information available to the Parties on the
effective date of this FEDERAL FACILITY AGREEMENT (the

Agreement), and without trial or adjudication of any issues of

fact or law, the Parties agree as follows:

I JURISDICTION
Each Party 1is entering into this Agreement pursuant to the

following authorities:



(i) The United States Environmental Protection Agency,
Region VIII (U.S. EPA), enters into those portions of this
Agreement that relate to the Remedial Investigation/Feasibility
Study (RI/FS) pursuant to section 120(e) (1) of the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA),
42 U.S.C. section 9620(e)(1), as amended by the Superfund
Amendments and Reauthorization Act of 1986 (SARA), Pub. L. 99-499
(hereinafter Jjointly referred to as CERCLA/SARA or CERCLA, as
amended) and Executive Order 12580;

(ii) U.S. EPA, Region VIII, enters into those portions of this
Agreement that relate to interim remedial actions and final
remedial actions pursuant to section 120(e) (2) of CERCLA/SARA, and
Executive Order 12580;

(1ii) The United States Department of Energy (DOE) enters into
those portions of this Agreement that relate to the RI/FS pursuant
to section 120(e) (1) of CERCLA, Executive Order 12580, the National
Environmental Policy Act, 42 U.S.C. § 4321, and the Atomic Energy
Act of 1854 (AEA), as amended, 42 U.S5.C. § 2201;

(iv) The DOE enters into those portions of this Agreement that
relate to interim remedial actions and final remedial actions
pursuant to section 120(e) (2) of CERCLA/SARA, Executive Order
12580, and the AEA.

(v) The State of Utah, Department of Health (the State),
enters into this Agreement pursuant to CERCLA, as amended, sections

107, 120(f), 121 and section 310.



Pursuant to section 120(a) of CERCLA, as amended, DOE agrees
that it is bound by this Agreement and that the terms of this
Agreement may be enforced against DOE pursuant to Part XXX
of this Agreement. EPA agrees that in the exercise of its
jurisdiction it will recognize DOE's responsibilities under the
Atomic Energy Act of 1954, as amended.

The activities wundertaken pursuant to this Agreement are
subject to approval by EPA and shall not be inconsistent with
CERCLA/SARA and the National 0il and Hazardous Substances Pollution
Contingency Plan (NCP), 40 C.F.R. Part 300, Federal Register
Vol. 50, No. 224, at 47912 (November 20, 18985) [National
Contingency Plan or NCP]. Any revisions to the NCP shall be

incorporated by modification of this Agreement.

IT STATEMENT OF PURPOSE
A. The general purposes of this Agreement are to:

1. Ensure that the environmental impacts associated
with past and present activities at the Monticello
Site (the Site) have been and will continue to be
thoroughly investigated and that appropriate
response action is taken and completed as necessary
to protect the public health and welfare and
environment.

2. Evaluate all past investigative and response actions
taken at the Site and documented by DOE in

Radiological Engineering Assessments (REAs) and



related documents to determine whether they are thé
functiongl equivalent of, and consistent with, those
actions;and documentation required by CERCLA, as
amended, the NCP, and Superfund guidance and policy.
Facilitate cooperation and the exchange of
information and expertise of the Parties to this
action.

Establish a procedural framework and schedule for
developing, implementing, and monitoring appropriate
response actions at the Site in accordance with
CERCLA/SAKA, the NCP, and Superfund guidance and

policy.

B. Specifically, the purposes of this Agreement are to:

1.

Identify Interim Remedial Action (IRA) alternatives,
if any, which are appropriate at the Site prior to
the implementation of final remedial actions for the
Site. This process 1is designed to promote
cooperation among the Parties in identifying IRA
alternatives prior to selection of final IRAs.

Establish requirements for the performance of a RI

to determine fully the nature and extent of the

threat to the public health or welfare or the

environment caused by the release or threatened
release of hazardous substances, pollutants, or
contaminants at the Site and to establish

requirements for the performance of a FS for the



Site to identify, evaluate, and select alternatives
for the appropriate remedial acticn(s) to prevent,
mitigate, or abate the release or threatened release
of hazardous substances, pollutants, or contaminants
at the Site in accordance with CERCLA/SARA.
Identify the nature, objective, and schedule of
response actions to be taken at the Site. Response
actions at the Site shall attain that degree of
cleanup of hazardous substances, pollutants, or
contaminants mandated by CERCLA/SARA.

Implement the selected interim and final remedial
action(s) in accordance with CERCLA/SARA.

Assure compliance with applicable Federal and state
hazardous waste laws and regulations for matters
covered by this Agreement.

Describe the roles and responsibilities of the
Parties.

Describe and list the applicable or relevant and
appropriate legal requirements for this remedial
action.

Describe the procedures by which additional
properties or locations may be added to or deleted
from the Site.

Identify existing documentation prepared by DOE that
is functionally equivalent to an RI/FS and/or other

CERCLA/SARA requirements and is consistent with the



NCP. Aiso identify sampling, analysis, chain of
custody, and related protocols followed by DOE
and/or 1its contractor 1laboratories that are
functionally equivalent to, or meet the requirements
of, EPA-approved procedures for purposes of meeting
CERCLA/SARA regquirements.

10. With respect to current and future activities at
the Site, establish requirements for the performance
of the Remedial Investigation and Feasibility Study
(RI/FS) or egquivalent DOE process consistent with
CERCIA, as amended, the NCP, and EPA guidance and
policy.

11. Identify the nature, objective, and schedule of
response actions to be taken at the Site(s).

12. Identify the process by which the Site may be
deleted from the NPL.

13. Provide feor continuéd operation and maintenance of

the selected remedial action(s).

III DEFINITIONS
Except as noted below or otherwise explicitly stated, the
definitions provided in section 101 of CERCLA, as amended,
42 U.S.C. § 9601, shall control the meaning of the terms used in

this Agreement.



In addition:

A. "Additional Work"™ within the context of this Agreement
shall mean any new or different work outside the originally agreed
upon Scope of Work.

B. "Agreement" shall refer to this document and shall
include all Attachments, Addenda, and Modifications to this
document. All such Attachments, Addenda, and Modifications shall
be appended to and made an integral and enforceable part of this
document.

C. "ARARsS" or "Applicable or Relevant and Appropriate
Requirements," as they relate to cleanup standards, shall mean the
following:

1. "Applicable™ requirements are those cleanup
standards, standards of control, and other
substantive environmental protection requirements,
criteria, or limitations promulgated under Federal
or state law that specifically address a hazardous
substance, pollutant, contaminant, remedial action,
location, or other circumstances at a CERCLA site.

2. "Relevant and appropriate™ requirements mean those
cleanup standards, standards of control, and other
substantive environmental protection requirements,
criteria, or limitations promulgated under Federal
or state law that while not "applicable" to a
hazardous substance, pollutant, or contaminant,

remedial action, location, or other circumstances



at a CERCLA site address problems or situations
sufficiently similar to those encountered at the
CERCLA site that their use is well suited to a
particular site.

D. "Authorized @representative" shall include a Party's
contractors acting in a specifically designated or defined
capacity, including an advisory capacity.

EfS "CERCLA/SARA" or "CERCLA, as amended," shall mean the
Comprehensive Environmental Response, Compensation, and Liability
Act, 42 U.S.C. § 9601 et seg. as amended by the Superfund
Amendments and Reauthorization Act of 1986 (SARA), Pub. L. 99-495.

F. "Completion Report" is the document which demonstrates
the effectiveness of the remedial action and provides a basis for
certification pursuant to Part X of this Agreement.

G. "Contaminated Properties," for the purposes of this
Agreement, shall include those properties which: (1) exceed either
the Health and Environmental Protection Standards for Uranium Mill
Tailings (40 C.F.R. Part 192) or the U.S. Department of Energy
Guidelines for Residual Radioactive Material at Formerly Utilized
Sites Remedial Action Program (FUSRAP) or remote Surplus Facilities
Management Program (SFMP) sites; or, (2) any properties within the
Monticello Site which contain hazardous substances as defined in
42 U.S.C. § 101(14) that EPA, after consultation with the State,
determines warrant remedial action pursuant to the terms of this

Agreement.



H. "Days" shall mean calendar days, unless business days
are specified. Any submittal or Written Statement of Dispute that
under the terms of this Agreement would be due on a Saturday,
Sunday, State of Utah, or Federal holiday shall be due on the
following business day.

I. "Feasibility Study" or "FS" means that study which fully
evaluates and develops remedial action alternatives to prevent or
mitigate the migration or release of hazardous substances,
pollutants, or contaminants at and from the Site.

J. "Functional Equivalent”" shall mean a review by EPA, after
consultaticn with the State, to determine whether an activity or
element of work undertaken or performed pursuant to this Agreement
including a document, submittal, contract, or action developed or
taken pursuant to this Agreement meets appropriate procedural and
substantive objectives, standards, and requirements set forth
pursuant to CERCLA, as amended, the National Contingency Plan
(NCP), U.S. EPA guidelines, regulaticns, rules, criteria, national
CERCLA/SARA policy, and CERCLA/SARA practices in effect at the time
of performance of the activity or element of work. These standards
shall be applied by EPA in the same manner and to the same extent
that such standards are‘applied to any nongovernmental entity in
accordance with recognition of DCE's statutory authorities or
responsibilities.

K. "Millsite" or "Monticello Millsite" shall refer to the
inactive Department of Energy uranium and vanadium mill located

adjacent to the town of Monticello, Utah. See map, Attachment 1.



L. "Monticello Remedial Action Project" or "MRAP" shall
refer to DOE's collective term for all of the remedial action
activities referred to !in Part IV herein.

M. "Monticello Site" or "Site" shall refer to both the
Monticello Vicinity Properties NPL site and the Monticello
Millsite.

N. "Monticello Vicinity Properties" or "Vicinity Properties"”
shall refer to the residential properties and contaminated land
that constituted the June 10, 1986, National Priorities listing for
Monticello, Utah, all properties currently authorized and funded
for cleanup under DOE's Surplus Facilities Management Program
(SFMP) and identified in Attachment 2 hereto and any additional
properties added pursuant to the terms of Part XIII.

O. "QAPP" or "Quality Assurance Project Plan" shall refer
to the definition of "Site Quality Assurance and Saméling Plan”" in
section 300.6 of the NCP and require, at a minimum, the elements
described in section 300.68 (k).

P. "Remedial Investigation" or "RI" means that investigation
conducted to fully determine the nature and extent of the release
or threat of release of hazardous substances, pollutants, or
contaminants and to gather necessary data to support the
feasibility study and endangerment assessment.

Q. "Responsiveness Summary" shall follow EPA guidance and
shall specify public, state, and EPA reaction to the draft
Feasibility Study and the preferred alternative for remedial

response action (Proposed Plan). The summary should include

10



written and oral comments from individual citizens, citizen groups,
local officials, and responsible parties.

R. "Risk Assessment" is an analysis of scientific evidence
in order to evaluate the relation between exposure or potential
exposure to hazardous substances and the potential occurrence of
disease or threat to public health.

S. "Scope of Work" is an initial project description.

T. "Site" shall include the properties contained in the
Monticello Vicinity Properties NPL Site and the Monticello Millsite
as defined in Part IV of this Agreement.

U. "State" shall refer to the State of Utah, its employees,
contractors, and authorized representatives.

V. "Submittal" shall mean every document, report, schedule,
deliverable, Work Plan, or other item to be submitted to EPA and
the State pursuant to this Agreement.

W. "Timetables and deadlines" shall mean schedules and all
work and actions which are toc be completed and performed in
conjunction with such schedules (including performance of actions -
established pursuant to the dispute resolution procedures set forth

in Part XIV of this Agreement.)

X. "U.S. DOE" or "DOE" shall mean the United States
Department of Energy or any successor agencies, its employees,

contractors, and authorized representatives.

Y. "U.S. EPA"™ or "“EPA" shall mean the United States
Environmental Protection Agency, its employees, contractors, and

authorized representatives.

11



Z; "Work Plan" shall refer to the detailed plan developed
from the Scope of Work.

aa. "wWritten Statement of Dispute" shall mean a written
statement by a Party of its position with respect to any matter
subject to dispute resolution pursuant to Part XIV of this

Agreement.

IV MONTICELLO SITE

For the purposes of this Agreement, the Monticello Site ("the
Site") shall refer to the June 10, 1986, National Priorities
listing for Monticello, Utah, all properties currently authorized
and funded for cleanup under DOE's Surplus Facilities Management
Program (SFMP), 1identified in Attachment 2 attached hereto and
incorporated herein, the Monticello Millsite and contigucus
property as described in Attachment 5, and any additional

properties added according to the procedures described in Part

XIII.

V STATEMENT OF FACTS
A. The original Monticello Mill ("the Mill" or "Millsite"),
built in 1942 in the town of Monticello, Utah, was financed by the
United States government through its agent, the Defense Plant
Corporation, to provide additional sources of vanadium and uranium
needed during World War II. Various government agencies operated
the Mill until 1947. The Atomic Energy Commission (AEC) obtained

the Mill in 1948 and operated it through 1959 under cost-type

12



contracts to procduce both uranium and vanadium. Mill operations
were terminated on January 1, 1960. Throughout the operating
period, tailings from the milling process at the Monticello
Millsite were removed from ¢the site either through natural
processes or by human activity and were used for construction-
related activities in the area.

B. Unknown gquantities of tailings were wused by local
contractors and citizens as fill material and aggregate for mortar
and concrete in construction throughout the town of Monticello.
At least 75 properties were wultimately determined to be
contaminated to a level that exceeded EPA standards and therefore
required cleanup as a result of these activities. Tailings
particles were carried by wind and water and contaminated areas
downgradient from the Millsite and from contaminated areas where
tailings had been deposited by human activities.

C. Radiologic surveys, decontamination, and stabilization
activities at the Millsite and adjacent tailings areas were
conducted during the 1960s, 1970s, and early 1980s by DOE and EPA.
Congress passed the Uranium Mill Tailings Radiation Control Act in
1978 (P.L. 95-604) (UMTRCA) with the primary objective of reducing
the potential hazard to the public due to long-term exposure to
low-level radioactivity associated with mill tailings and related
contaminated materials derived from the former operations of
currently inactive uranium mills. The Uranium Mill Tailings
Remedial Action (UMTRA) program was created to conduct these

remedial actions in accordance with EPA standards

13



(40 C.F.R. Part 192). However, UMTRCA did not authorize remedial
action at inactive mill tailings sites owned by the Federal
government. Pursuant to its authority under the AEA, DOE
established the Surplus Facilities Management Program (SFMP) in
1979 to conduct remedial actions at surplus Federally-owned sites
(i.e., sites surplus to the government's needs and no longer in
use). In 1980, the Monticello Millsite, because it is DOE owned,
was accepted into the SFMP. The DOE SFMP office has adopted as
guidelines the technical requirements of the Standards for Remedial
Action at Inactive Uranium Processing Sites (40 C.F.R. Part 192)
and Nuclear Regulatory Commission (NRC) radiological protection
standards (U.S. NRC, 1982).

D. The Millsite (referred to 1in the project as the
Monticello Remedial Action  Project, or MRAP) has been
characterized, and data and information has been submitted to EPA
for HRS scoring. The MRAP is currently undergoing National
Environmental Policy Act (NEPA) review. DOE has established an
official list of Vicinity Properties designated for remedial action
under its SFMP based on the surveys mentioned in paragraph C above
and described in more detail below. Radiologic surveys have been
conducted throughout the town of Monticello to identify the
existence, nature, and magnitude of radiation exposure from mill
tailings originating from the Monticello Millsite (see Attachment
4). Such surveys include the following:

1. The 1971 and 1980 EPA-subsidized mobile scanning

surveys (U.S. EPA, 1972; Bendix Field Engineering
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Corp., 1982) were'performaj by DOE contractors.
These surveys identified 98 anomalous properties.

2. In 1982, Bendix Field Engineering Corporation, under
contract to DOE, investigated a total of
114 properties and included the 98 properties
identified above plus an additional 16 properties
which were surveyed at the request of landowners.
An arbitrary number of surface samples were taken
from 35 of these properties, and laboratory analyses
were performed. As a result of this survey and an
Oak Ridge National Laboratory  (ORNL) survey
performed in 1983 which added 36 more properties to
the investigation, 50 properties were identified as
candidates for response action.

3. In June, 1984, a radiation survey of 21 buildings
in :Monticello was conducted by EPA Region VIII
personnei tcgether with personnel from the State of
Utah and DOE. Indoor radon and radon daughter
measurements were made in 19 of the 21 buildings,
and interior gamma radiation measurements were made
in 10 buildings not previously surveyed by DOE. As
a result of the surveys, 10 buildings were
identified for further investigation.

E. Of the 50 original Vicinity Properties identified by DOE
as response action candidates, DOE authorized 48 under its SFMP for

cleanup. In early 1987, DOE added 14 additional properties for a
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total of 62. As of July 1988, 13 additional properties have
brought the total number of authorized properties to 75. Through
its Grand Junction Projects 0Office (GJPO), DOE began cleanup of
these properties in the summer of 1984 in accordance with EPA
standards for cleanup and stabilization of inactive uranium mill
tailings sites (40 C.F.R. Part 192). Properties contaminated with
tailings from the Monticello Millsite, for which DOE has accepted
responsibility, are identified in Aétachment 2. DOE has also
conducted cleanup action which was funded by EPA in 1984 at two
(2) properties not included in DOE's SFMP.

F. The cleanup activity proposed or implemented at each
Vicinity Property consists of decontamination, interim removal of
identified residual radicactive material to the inactive Millsite;
and restoration with clean materials. Decisions regarding the
method and location of final disposal of contaminated materials at
the Millsite are proceeding in accordance with the National
Environmental Policy Act (NEPA) and CERCLA, as amended.

G. In October 1984, the contaminated Vicinity Properties
were proposed for inclusion (as "Monticello Radioactively
Contaminated Properties") on the NPL pursuant to CERCLA and were
formally included on the NPL on June 10, 1986. As a result,
cleanup activities at the Vicinity Properties must satisfy
CERCLA/SARA requirements. Preliminary scoring of the Millsite by
DOE under the HRS indicates that the Millsite will independently

qualify for NPL listing. Accordingly, cleanup activities at the
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Millsite will also be required to meet CERCLA and SARA
requirements.
H. EPA, the State, and DOE have agreed to conduct the

response action(s) at the site pursuant to this Agreement under

section 120 of CERCLA, as amended.

VI CONCLUSIONS OF LAW

Based on the preceding Statement of Facts, EPA and the State
have made the following Conclusions of Law:

A. DOE is a "person" as defined in section 101(21) of
CERCLA, as amended, 42 U.S.C. § 9601(21).

B. The Monticello Vicinity Properties and Millsite are
"facilities" as defined in section 101(9) of CERCLA, as amended,
42 U.S.C. § 9601(9).

C. Uranium and vanadium oxides are "hazardous substances"
as defined by section 101(14) of CERCLA, as amended, 42 U.S.C.

§ 9601(14)(E).

D. The discharge, pouring, emitting, and/or disposing of
these hazardous substances at the Monticello Site constitutes a
"release" as defined in section 101(22) of CERCLA, as amended,

42 U.S.C. § 9601(22).

VII DETERMINATIONS
Based on the preceding Statement of Facts and Conclusions of

Law, EPA and the State have determined that:

X7



A. The Monticello Site is subject to the requirements of
CERCLA, as amended.

B. DOE is a responsible party with respect to present and
past releases at the Monticello Site.

C. The actions to be taken pursuant to this Agreement are
reascnable and necessary to protect the public health and welfare
and the environment.

D. It is appropriate and desirable for the EPA, the State,
and DOE to enter into this CERCLA section 120 Agreement to address

the cleanup of hazardous substances at the Monticello Site.

VIII ROLE OF STATE GOVERNMENT

A. The State of Utah is a signatory to this Agreement.
Pursuant to section 120 of CERCLA, as amended, the State shall
participate in the planning, selection, and implementation of the
remedial action including, but not 1limited to, review of and
comment on all applicable data and development of studies, reports,
action plans, and ARARs. As provided in this Agreement, EPA's
positions and determinations shall be made after consultation with
- the State. Conspltation shall include, but not be 1limited to,
reviewing any State comments and recommendations, advising the
State of EPA's proposed position or determination, giving in
writing its reasons for disagreeing with any comments or
recommendations by the State, and, if requested, meeting with the
State to attempt to resolve differences before anncuncing its

position or determination. In the event that EPA and the State
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cannot agree on a unified position, EPA retains final decision-
making authority for determinations to be made in the course of
executing this Agreement. If EPA makes a decision in such
circumstances inconsistent with the State's position, the State may
invoke the dispute resolution process.

B. As further provided in this Agreement and the State of
Utah Superfund Memorandum of Agreement (SMOA), [Attachment 7},
responsibility for oversight of the activities performed under this
Agreement will be shared by EPA and the State, with EPA being the
lead agency with ultimate responsibility and authority. EPA may
delegate to the State the review of any particular task énd shall
accept recommendations from the State regarding the acceptability

of any particular submittal.

IX SCOPE OF AGREEMENT

A. DOE shall submit a Scope of Work based on, at a minimum,
Attachment 6. ©DOE shall submit to EPA and the State a Work Plan
based on the Scope of Work for both the Vicinity Properties and the
Millsite, detailing, at a minimum, Site boundaries, how DOE intends
to choose and has chosen specific properties for evaluation and
cleanup, what properties have not been surveyed, and how DOE will
complete the tasks required by this Agreement. In addition, the
Work Plan will detail how DOE will address the specific issues
listed at the properties described in Attachment 4. The Work Plan
will include specific timetables and schedules for completion of

each remedial action designated in the Work Plan. The Work Plan
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will also incorporate EPA's review, comment, and approval schedule
and the State's review and comment schedule for documents and
analyses required under this Agreement. The Work Plan will also
incorporate arrangements for long-term operation and maintenance
of the Millsite and any Vicinity Properties requiring maintenance.
The Work Plan shall provide a detailed analysis of the Remedial
Investigation/ Feasibility Study for the Millsite and any remaining
Vicinity Properties. A Scope of Work and Work Plan shall not be
required for any properties for which remedial action has been
completed.

B. DOE shall conduct a Remedial Investigation (RI) for the
Millsite based on the approved Work Plan. For the Mcnticello
Vicinity Properties, a Remedial 1Investigation, based on the
approved Work Plan, or the RI functional equivalent, as described
in Attachment 6 of this Agreement, shall be prepared.

C. DOE shall conduct a Feasibility Study (FS) for the
Millsite. For the Vicinity Properties, a Feasibility Study or its
functional egquivalent, as described in Attachment 6 to this
Agreement, shall be prepared incorporating, at a mninimum, the
results of the RI. The FSs shall be based on approved Work Plans.

D. DOE shall develop remedial action alternative(s) for the
Site and implement thosé remedial actions selected by EPA for the
Site as described in paragraph O of this Part.

E. DOE shall reimburse the State, pursuant to Part XXVII of
this Agreement, for any and all of its costs specifically related

to the implementation of this Agreement. DOE retains the right to
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pursue claims against persons other than the State for contribution
or indemnification for these costs.

F. In the event of any inconsistency between the Parts of
this Agreement and the Attachments to this Agreement, the specific
provisions of the Parts of this Agreement shall govern unless, and
until, duly modified pursuant to this Agreement.

G. EPA, after consultation with the State, agrees to provide
DOE with guidance and timely response to requests for guidance to
assist DOE in the performance of the regquirements under this
Agreemnent.

H. Initial propésed Federal ARARs are listed in
Attachment 3 to this Agreement. Within 30 days after the effective
date of this Agreement, the State shall submit to DOE and EPA a
proposed list of State ARARs. DOE shall conduct a detailed ARARS
analysis to establish cleanup standards at the Site, taking into
account both Federal ARARs and State ARARs. DOE shall submit this
ARARs analysis to EPA and the State within 60 days after the
effective date of this Agreement. EPA, after consultation with the
State, will determine the ARARs to be applied at the Monticello
Site. If DOE or the State disputes EPA's determination, either
party may initiate the Dispute Resolution procedures in Part XIV
of this Agreement. ARARs shall also be re-evaluated, at a minimum,
throughout the document review process described in Part XII.
ARARs determinations shall be incorporated into this Agreement and

shall be an enforceable part thereof.
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I. DOE shall conduct a comprehensive Risk Assessment for
the Millsite and any Vicinity Properties for which a Risk
Assessment or its equivalent has not yet been done and shall submit
the Risk Assessment to EPA and the State for review and comment by
both parties and approval by EPA according to the schedule set
forth in the Work Plan.

J. DOE shall submit the draft RI and FS or the functionally
equivalent DOE documents described in paragraphs B and C above to
EPA and the State within the time frame detailed in the Work Plan
described in paragraph A above. EPA and the State shall provide
written comments to the draft report within 60 days from receipt
at the address provided in Part XVII of this Agreement. These
comments shall be incorporated into the final report referred to
in paragraph L below.

K. DOE shall provide a ninimum of 30 days for formal public
review of the draft final RI and FS reports or functionally
equivalent DOE documents, which shall be based cn the contents of
the Administrative Record and made available to the public.
"Formal public review"™ shall be considered satisfied if DOE
complies with the requirements in section 117(a) of CERCLA, as
amended, 42 U.S.C. § 9617.

L. DOE shall submit to EPA and the State within the time
frame stated in the Work Plan described in paragraph A, the Final
RI and FS reports and a Responsiveness Summary or the functional
equivalent DOE documents. The Responsiveness Summary shall be

based on key public concerns and incorporate EPA's and the State's
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responses to the draft report. The Final Reports shall incorporate
any changes due to public comment.

M. For any individual properties for which DOE claims that
any of the activities described in paragraphs A through L above
have been completed by the effective date of this Agreement, DOE
shall prepare and submit to EPA and the State, a Completion Report
describing all previously completed work performed by DOE at the
Monticello Site and how that work meets the intent of CERCLA, as
amended, thereby demoﬁstrating completion of the work or its
functional equivalent. This documentation shall be reviewed by EPA
and the State according to the procedurés in Part XII of this
Agreement.

N. Following completion and submittal of the RI/FS or its
functional equivalent pursuant to Part XII, DOE shall, after
consultation with EPA and the State, publish its proposed remedial
action alternative(s) (Proposed Plan) for a public review and
comment period which will last at least 30 days. Following public
comment, ©DOE shall submit its proposed remedial action
alternative(s) (Proposed Plan) to EPA, in the form of a draft
Record of Decision, and in accordance with applicable guidance.
If the Parties agree on the draft Record of Decision, it shall be
adopted by EPA, DOE, and the State, and DOE shall issue the final
Record of Decision. If the Parties are unable to reach agreement
on the draft Record of Decision, selection of a remedial action
shall be made by the EPA Administrator, or his delegate, and EPA

shall then prepare the final Record of Decision.
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o. Following selection of the final remedial action, DOE
shall submit a plan to EPA and the State for implementation of the
selected remedial action, including appropriate timetables and
schedules. Once the remedial action plan is approved by EPA, after
consultation with the State and pursuant to Part XII, DOE shall
implement the remedial action(s) in accordance with the
requirements of this Agreement and time schedules referred to in
paragraph'P below. EPA shall consult with the State prior to
approval of the remedial action plan.

P. DOE shall subnit to EPA and the State, within 21 days of
the effective date of this Agreement, a time schedule for
completing the tasks specified in this Agreement. EPA and the
State shall review the time schedule and, after consultation with
the State, EPA shall notify DOE in writing, within thirty (30) days
of receipt of the schedule whether the time schedule is acceptable
and shall provide any comments. If the schedule is acceptable, it
shall be incorporated into this Agreement and become an enforceable
part thereof. 1If the tine schedule is not acceptable, DOE shall
make the changes required and resubmit the schedule within thirty
(30) days of notification that it is not acceptable. DOE or the
State may dispute the approved schedule according to the procedures
in Part XIV.

Q. All documents required by this Part shall be incorporated

into this Agreement and become an enforceable part thereof.
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X COMPLETION REPORTS FOR INDIVIDUAL PROPERTIES

A. As the remedial action for each individual property in
the Monticello Vicinity Properties NPL Site is completed or for
any individual properties for which DOE claims remedial action has
already been completed, DOE shall prepare a completion report for
each Vicinity Property:with certification and documentation to
establish that each property is no longer a potential threat to
public health, welfare, or the environment and that further
remedial measures are not needed.

B. EPA and the State will review the completion report
submitted by DOE. EPA, after consultation with the State, shall
determine whether all appropriate response action has been
implemented "at the individual property based on information and
conditions known by EPA and the State at that time, and whether
any potential threat to public health,-welfare or the environment
remains from that particular pfoperty.

C. Based on information and conditions known by EPA at that
time, if EPA, after consultation with the State, determines that
no further response action is necessary at that particular property
and that particular property no longer presents a threat to public
health, welfare, or the environment, EPA shall inform DOE in
writing that the response action is complete for that particular
property and meets the requirements of CERCLA/SARA, the NCP, and

applicable EPA and State guidance.

D. If EPA determines, after consultation with the State,

that further response action is needed for that particular
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property, EPA shall so notify DOE in writing. DOE shall take all
necessary actions to remedy the deficiencies noted by EPA, after
which time DOE may resubmit documentation to EPA and the State for
a determination that the response action on that property has been
completed. EPA and the State shall review and respond to this
additional documentation in accordance with paragraph B and C
above. The provisions of this paragraph shall again apply if EPA
determines, after consultation with the State, that further
response action is still warranted.

E. A determination by EPA that the response action is
complete for a particular property shall not be binding on EPA
while making a determination whether the Monticello Vicinity
Properties NPL Site should be deleted from the NPL in accordance
with the procedures of Part XI and the requirements of 40 C.F.R.
§ 300.66. In addition, EPA reserves the right to require
additional work or remedial action for conditions unknown to EPA
at the time of a determination as described in paragraph C above,
or for conditions subsequent to a determination made pursuant to
paragraph C above that create or may create a threat to public

health, welfare and/or the environment.

XI DELETION OF THE SITE(8) FROM THE NPL
A. Upon completion of remedial action for the entire
Monticello Vicinity Properties NPL Site and/or Millsite, EPA, after
consultation with the State, shall apply the factors outlined in

40 C.F.R. § 300.66 and determine whether all appropriate response
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action has been implemented at the individual properties, and
whether any potential threat to public health or the environment
remains.

B. If EPA determines, after consultation with the State,
that no further response is appropriate and that the Site should
be deleted from the NPL, EPA will initiate steps to delete the Site
from the NPL, consistent with CERCLA, as amended, the NCP,
applicable EPA policy and guidance, aﬁd the SMOA, where the latter
is not in conflict with the provisions of this Part.

C. If EPA determines, after consultation with the State,
that the submission does not establish sufficient documentation to
warrant deletion from the NPL, EPA shall so notify DOE in writing
and provide specific reasons for the determination. DOE shall take
appropriate steps to correct any deficiencies noted and shall

resubmit the documentation aftersuch steps are completed.

XII CONSULTATION WITH U.S. EPA AND THE STATE:
REVIEW AND COMMENT PROCESS FOR DRAFT AND FINAL DOCUMENTS
A. Applicability:

1. The provisions of this Part establish the procedures
that shall be used by DOE, the State, and U.S. EPA
to provide the Parties with appropriate notice,
review, comment, and response to comments regarding
RI/FS and RD/RA documents specified herein as either
primary or secondary documents. In accordance with

section 120 of CERCLA and 10 U.S.C. § 2705, DOE will
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normally be responsible for issuing primary and
secondary documents to U.S. EPA and the State. As
of the effective date of this Agreement, all draft
and final reports for any deliverable document
identified herein shall be prepared, distributed,
and subject toc dispute in accordance with paragraphs
B through J below.

Any document, response to comments, or work product
submitted to EPA under the terms of this Agreement
shall be simultaneously submitted to the State.
Whenever EPA or the State is required to provide
documents pertaining to comments, review, or
approval to DOE, the State shall submit its comments
or review to EPA, and EPA shall transmit the State's
comments or review to DOE along with EPA comments,
review, or approval. DOE shall respond to the
State's comments by sending a copy of such comments
to EPA, as well as directly to the State.

The designation of a document as "draft" or "final"
is solely for purposes of consultation with U.S. EPA
and the State in accordance with this Part. Such
designation does not affect the obligation of the
Parties to issue documents, which may be referred
to herein as "final," to the public for review and

comment as appropriate and as required by law.
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B.

General Process for RI/FS and RD/RA Documents:

1.

Primary documents include those reports that are
major, | discrete portions of RI/FS or RD/RA
activities. Primary documents are initially issued
by the DOE in draft, subject to review and comment
by the State and EPA. Following receipt of comments
on a particular draft primary document, the DOE will
respond to the comments received and issue a draft
final primary document subject to dispute
resolution. The draft final primary document will
become the final primary document either 30 days
after the period established for review of a draft
final document, if the dispute resolution is not
invoked, or as modified by decision of the dispute
resolution process.

Secondary documenté include those reports that are
discrete portions of the primary documents and are
typically input or feeder documents. Secondary
documents are issued by the DOE in draft subject to
review and comment by the State and EPA. Although
the DOE will respond to comments received, the draft
secondary documents may be finalized in the context
of the corresponding primary documents. A secondary
document may be disputed at the time the
corresponding draft final primary document is

issued.
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c‘

Primary Reports:

l.

DOE shall complete and transmit draft reports for

the following primary documents to EPA and the State

for review and comment in accordance with the

provisions of this Part. If DOE submits a document

which it claims is the functional equivalent of one

of the documents listed below, it shall be treated

as a Primary Report. DOE may also submit a combined

package of Primary Documents where appropriate.

a.

b.

j.
X.

Scope of Work

RI/FS Work Plan, including Sampling and Analysis
Plan gnd QAPP

Risk Assessment

Community Relations Plan

RI Report

Initial Screening of Alternatives
FS Report

Proposed Plan

Record of Decision

Remedial Design

Remedial Action Work Plan

Only the draft final reports for the primary documents

identified above shall be subject to dispute

resolution.

DOE shall complete and transmit draft

primary documents in accordance with the timetable and
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deadlines established 1in the Work Plan to this

Agreement.

D. Secondary Documents:

1.

DOE shall complete and transmit draft reports for the
following secondary documents (or documents which DOE
claims are the functional equivalent of the documents
listed below) to EPA and the State for review and

comment in accordance with the provisions of this

Part:

a. Initial Remedial Action/Data Quality Objectives

b. Site Characterization Summary
c. Detailed Analysis of Alternatives
d. Post-Screening Investigation Work Plans.

e. Treatability Studies

f. Sampling and Data Results

Although EPA and the State may comment on the draft
reports for the secondary documents listed above, such
documents shall not be subject to dispute resolution
except as provided by paragraph B hereof, or by
agreement of all parties. Target dates shall be
established for the completion and transmission of
draft secondary reports pursuant to the Work Plan to

this Agreement.
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E. Meetings of the Project Coordinators on Development of
Reports:

The Project Coocrdinators shall meet approximately every 90
days, except as otherwise agreed by the Parties, to review and
discuss the progress of work being performed at the Site on the
primary and secondary documents. Prior to preparing any draft
report specified in paragraphs C and D above, the Project
Coordinators shall meet to discuss the report results in an
effort to reach a common understanding, to the maximum extent
practicable, with rgspect to the results to be presented in the
draft report.

F. Identification and Determination of Potential ARARs:

1. For those primary reports or secondary documents that
consist of or include ARARs determinations, prior to
the 1issuance of a draft report, the Project
Coordinators shall meet to identify and propose, to
the best of their ability, all potential ARARs for the
report being addressed. Draft ARARs determinations
shall be prepared by the DOE in accordance with
section 121(d) (2) of CERCLA, as amended, the NCP, and
pertinent guidance issued by EPA, which is not
inconsistent with CERCLA, as amended, and the NCP.

2. In identifying potential ARARs, the Parties recognize
that actual ARARs can be identified only on a site-
specific basis and that ARARs depend on the specific

hazardous substances, pollutants, and contaminants at
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a site, the particular actions proposed as a remedy
and the characteristics of a site. The Parties
recognize that ARARs identification is an iterative
process and that potential ARARs must be re-examined

throughout the RI/FS process until a ROD is issued.

G. Review and Comment on Draft Reports:

1.

DOE shall complete and transmit each draft primary
report to EPA and the State on or before the
corresponding deadline established for the issuance
of the report. DOE shall complete and transmit the
draft secondary document in accordance with the target
dates established in the schedule for the issuance of
such reports established pursuant to Part IX of this
Agreement.

Unless the Parties mutually agree to another time
period, all draft reports shall be subject to a 60-
day period for review and comment. Such review may
concern all aspects of the report including
completeness and should include, but is not limited
to, technical evaluation of any aspect of the document
and consistency with CERCLA, as amended, the NCP, and
any pertinent guidance or pelicy promulgated by EPA
or any State guidance or policy not inconsistent with
CERCLA and/or the NCP. Comments by EPA and the State
shall be provided with adequate specificity so that

the DOE may respond to the comment and, if
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appropriate, make changes to the draft report.
Comments shall refer to any pertinent sources of
authority or references upon which the comments are
based, and upon request of DOE, EPA, or the State
shall provide a copy of the cited authority or
reference. In cases involving complex or unusually
lengthy reForts, EPA or the State may extend the 60-
day commeﬁt period for an additional 20 days by
written notice to DOE prior to the end of the 60-day
period. In appropriate circumstances, this period may
be further extended in accordance with the mechanism
described in Part XXXII. ©On or before the close of
the comment period, EPA and the State shall transmit,
by next day mail, their combined, written comments to
DOE.

Representatives of DOE shall make themselves readily
available to EPA and the State during the comment
period for purposes of informally responding to
guestions and comments on draft reports. Oral
comments made during such discussions need not be the
subject of a written response by DOE on the close of
the comment period.

In commenting on a draft report which contains a
proposed ARARs determination, EPA and the State shall
provide a reasoned statement of whether either party

objects to any portion of the proposed ARARs
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dgtermination. To the extent that EPA or the State
does object, that party shall explain the basis for
the objection in detail and shall identify any ARARsS
which they believe were not properly addressed in the
proposed ARARs determination.

Following the close of the comment period for a draft
report, DOE shall give full consideration to all
written comments on the draft report submitted during
the comment period. Within 60 days of the close of
the comment period on a draft secondary report, DOE
shall transmit to EPA and the State its written
response to comments received within the comment
period. Within 60 days of the close of the comment
period on a draft primary report, DOE shall transnit
to EPA and the State a draft final primary report,
which shall include DOE's response to all written
comments received within the comment period. While
the resulting draft final report shall be the
responsibility of the DOE, it shall be consistent with
comments of all parties the product of consensus to
the maximum extent possible.

DOE may extend the 60-day period for either responding
to comments on a draft report or for issuing the draft
final primary report for an additional 20 days by

providing notice to EPA and the State. In appropriate
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circumstances, this time period may be further
extended in accordance with Part XXXII hereof.
H. Availability of Dispute Resolution for Draft Final Primary

Documents:

1. Dispute resolution shall be available to the Parties
for draftifinal primary reports as set forth in Part
XIV.

2. When dispute resolution is invoked on a draft primary
report, work may be stopped in accordance with the
procedures set forth in Part XIV regarding dispute
resolution.

I. Finalization of Reports:

The draft final primary report shall serve as the final
primary report if no Party invokes dispute resolution regarding
the document or, if invoked, at completion of <the dispute
resolution process should DOE's position be sustained. If DOE's
determination is not sustained in the dispute resolution process,
DOE shall prepare, within 35 days, a revision of the draft final
report which conforms to the results of dispute resolution. 1In
appropriate circumstances, the time period for this revision period
may be extended in accordance with Part XXXII hereof.

J. Subsequent Modifications of Final Reports:

Following finalization of any primary report pursuant to

paragraph I above, EPA, the State, or DOE may seek to modify the

report, including seeking additional field work, pilot studies,
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computer modeling, or other supporting technical work, only as

provided in paragraphs 1 and 2 below.

l.

EPA, the State, or DOE may seek to modify a report
after finalization if it determines, based on new
information (i.e., information that became available
or conditions that became known after the report was
finalized) that the requested modification is
necessary. EPA, the State, or DOE may seek such a
modification by submitting a concise written request
to the Project Coordinator of the other Party. The
requést shall specify the nature of the requested
modification and how the request 1is based on new
information. EPA and the State agree that each Party
will consult with the other Party prior to submitting
such a request.

In the event that agreement 1is not reached by the
Project Coordinators on the need for a modification,
either EPA, the State, or DOE may invoke dispute
resolution to determine if such modification shall be
conducted. Modification of a report shall be required
only upon a showing that: (1) the requested
modification is based on significant new information,
and (2) the requested modification could be of
significant assistance in evaluating the selection of
remedial alternatives or in protecting human health

and welfare and the environment.
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3. Nothing in this Subpart shall alter EPA's ability to
request the performance of additional work pursuant
to Part XV of this Agreement (Additional Work) which
does not constitute modification of a final document.
The State may also propose that EPA request additional

work from DOE pursuant to the procedures in Part XV.

XIIX ADDITIONAL PROPERTIES

A. Any additional properties may be proposed by DOE, the
State, or EPA for further review or response action pursuant to
this Agreement on the basis of data or measurements which identify
radioactive contamination exceeding EPA standards or other
hazardous substances. The process for proposing such properties
includes a programmatic, legal, and radiologic determination of"
authority and need under CERCLA, as amended, and the AEA. The
process for such proposal and addition shall be initiated as
follows:

1. By DOE:

a. A proposal recomnending that additional
propefties be included for remedial action shall
be sent toc EPA and the State at the addresses
listed in Part XVII of this Agreement.

b. If EPA and the State agree to the addition, the
properties shall be included within the scope of
this Agreement, and an addendum shall be attached

and incorporated herein.
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If either EPA or the State does not agree to the
addition of the properties, EPA shall make a
written determination about whether  the
properties shall be included. DOE or the State
may initiate the Dispute Resolution procedures
of Part XIV and shall provide to the other
Parties a written statement of position with
respect to the dispute within 30 days. After the
30-da§ period, or, if invoked, after the
termination of the Dispute Resolution procedures,
an addendum shall be attached and incorporated
herein specifying the addition of any new

properties.

2. By EPA:

a.

EPA shall prepare and transmit to DOE énd the
State a proposal for addition of specific
properties. The proposal shall include
justifying data and measurements.

The proposal shall be reviewed by DOE and the
State and responded to within 60 days of receipt,

stating the basis for any disagreements or

objections. The State shall consult with EPA

before submitting its response.
If DOE and the State agree to the addition of
the properties, the properties shall be included

within the scope of this Agreement and an
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addendum shall be attached and incorporated
herein.

If either DOE or the State does not agree to the
addition of the properties, EPA shall make a
written determination about whether the
properties shall be included. DOE or the State
may initiate the Dispute Resolution procedures
of Part XIV and shall provide to the other
Parties a written statement of position with
respect to the dispute within 30 days. After the
30-day period or, if invoked, after the
termination of the Dispute Resclution precedures,
an addendum shall be attached and incorporated
herein specifying the addition of any new

properties.

3. The State:

Q.

The State shall prepare and transmit to EPA,
which will in turn transmit to DOE, a proposal
for addition of specific properties. The
proposal shall include Jjustifying data and

measurements.

The proposal shall be reviewed by DOE and EPA and

responded to within 60 days of receipt stating
the basis for any disagreements or objections.
EPA shall «consult with the State before

submitting its response.

40



Except

If EPA and DOE agree to the addition of the
properties, the properties shall be included
within the scope of this Agreement and an
addendum shall be attached and incorporated
herein.

If e;ther EPA or DOE does not agree to the
addiéion of the properties, EPA shall make a
determination about whether the properties shall
be included. DOE or the State may initiate the
Dispute Resolution procedures of Part XIV and
shall provide the other Parties a written
statement of position with respect to the dispute
within 30 days. After the 30-day period or, if
invoked, after the termination of the Dispute
Resolution procedures, an addendum shall be
attached an incorporated herein specifying the

addition of any new properties.

XIV RESOLUTION OF DISPUTES

specifically set forth elsewhere in this

Agreement, if a dispute arises under this Agreement, the procedures
of this Part shall apply. All Parties to this Agreement agree they
shall make reascnable efforts to informally resolve all disputes
at the Project Coordinator or immediate supervisor 1level. If
resolution of the dispute cannot be reached, the procedures

outlined below shall be implemented.
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B. Within 30 days after: (1) the period established for
review of a draft final primary document pursuant to Part XII
(Review of Submittals) of this Agreement, or (2) any action which
leads to or generates a dispute, the disputing Party shall submit
to the other Parties a written statement of dispute setting forth
the nature of the dispute, the work affected by the dispute, the
disputing Party's position with respect to the dispute, and the
information the disputing Party is relying upon to support its
position.

C. Prior to any Party's issuance of a written statement of
dispute, the disputing ?arty shall engage the other Parties in
informal dispute resolution among the Project Coordinators and/or
their immediate supervisors. During this informal dispute
resolution period, the Parties shall meet as necessary to discuss
and attempt resolution of the dispute.

D. If agreement cannot be reached on any issue within the
informal dispute resolution period, the disputing Party shall
forward the written statement of dispute to the Dispute Resolution
Committee (DRC), thereby elevating the dispute to the DRC for
resolution.

130 The DRC will serve as a forum for resolution of disputes
for which agreement has not been reached through informal dispute
resolution. The Parties shall each designafe one individual and
an alternate to serve on the DRC. The individuals designated to
serve on the DRC shall be employed at the policy 1level (SES or

equivalent) or be delegated the authority to participate on the DRC
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for the purposes of dispute resolution under this Agreement. The
EPA representative on the DRC is the Hazardous Waste Managenment
Division Director of EPA's Region VIII. The DOE's designated
member is the Assistant Manager for Special Projects and Energy
Programs, Idaho Operations Office. The State's representative on
the DRC shall be the Utah Bureau of Solid and Hazardous Waste
CERCLA Branch Chief. Written notice of any delegation of authority
from a Party's designated representative on the DRC shall be
~provided to all other Parties pursuant to the procedures of Part
XVII (Notification).

F. Following elevation of a disputé to the DRC, the DRC shall
have 21 days to unanimously resolve the dispute and issue a written
decision. If the DRC is unable to unanimously resolve the dispute
within this 21—da§ period the written statement of dispute shall
be forwarded to +the Senior Executive Committee (SEC) for
resolution.

G. The SEC will serve as the forum for resolution of disputes
for which agreement has not been reached by the DRC. The EPA
representative on the SEC is the Regional Administrator of EPA's
Region VIfI. The DOE's representative on the SEC is the DOE
Operations Office Manager. The State's representative on the SEC
shall be the Utah Bureau of Solid and Hazardous Waste Director.
The SEC members shall as appropriate confer, meet, and exert their
best efforts to resolve the dispute and issue a written decision.
If unanimous resolution of the dispute is not reached within 21

days, EPA's Regional Administrator shall issue a written position
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on the dispute. DOE or the State may, within 21 days of the
Regional Adrinistrator's issuance of EPA's position, issue a
written notice elevating the dispute to the Administrator of EPA
for resolution in accordance with all eapplicable laws and
procedures. In the event that DOE or the State elects not to
elevate the dispute to the Administrator within the designated 21-
day escalation period, DOE and the State shall be deemed to have
agreed with the Regicnal Administrator's written position with
respect to the dispute.

H. Upon escalation of a dispute to the Administrator of EPA
pursuant to Subpart F, the Administrator will review and resolve
the dispute within 21 days. Upon request and prior to resolving
the dispute, the EPA Adhinistrator shall meet and confer with the
Secretary of DOE and the Utah Environmental Health Division
Director to discuss the issue(s) under dispute. Upon resolution,
the Administrator shall provide DOE and the State with a written
final decision setting forth resolution of the dispute. The duties
of the Acdministrator as set forth in this Part shall not be
delegated.

I. The pendency of any dispute under this Part shall not
affect the DOE's responsibility for timely performance of the work
required by this Agreement, except that the time period for
completion of work affected by such dispute shall be extended for
a period of time usually not to exceed the actual time taken to
resolve any good faith dispute in accordance with the procedures

specified herein. All elements of the work required by this
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agreement which are not affected by the dispute shall continue and
be completed in accordance with the applicable schedule.

J. When dispute resolution is in progress, work affected by
the dispute will immediately be discontinued if the Hazardous Waste
Division Director for EPA Region VIII, after consultation with the
State, requests in writing that work related to the dispute be
stopped because in EPA's opinion such work is inadequate or
defective, and such inadequacy or defect is likely to yield an
adverse effect on human health or the environment or is likely to
have a substantial adverse effect on the remedy selection or
implementation process. To the extent possible, EPA shall give DOE
and the State prior notification that a work stoppage request is
forthcoming. After stoppage of work, if DOE or the State Lelieves
that the work stoppage is inappropriate or may have potential
significant adverse impacts, DOE or the State may meet-with the EPA
Division Director to discuss the work stoppage. Following this
meeting and further consideration of the issues, the EPA Division
Director will issue, in writing, a final decision with respect to
the work stoppage. The final written decision of the EPA Division
Director may immediately be subjected to formal dispute resolution
by DOE or the State. Such dispute may be brought directly to
either the DRC or the SEC at the discretion of DOE or the State.

K. If EPA has not issued a work stoppage order with respect
to work that the State or DOE believes is inadeguate or defective
and likely to yield an adverse effect on human health or the

environment as a result of such inadequacy or defect, or with

45



respect to work that the State or DOE believes is likely to have
a substantial adverse effect on human health or the environment as
a result of such inadequacy or defect, or with respect to work that
the State or DOE believes is likely to have a substantial adverse
effect on the remedy selection or implementation process, the State
or DOE may request such a work stoppage order. The State and DOE
may meet with the EPA Division Director to discuss the proposed
work stoppage. Following this meeting and further consideration
of the issues, the EPA Division Director will issue, in writing,
a final decision with respect to the proposed work stopvage. The
final written decision of the Division Director may immediately be
subject to formal dispute resolution. Such dispute may be brought
directly to either the DRC or the SEC at the discretion of DOE or
the State.

L. Within 21 days of resolution of a dispute pursuant to the
procedures specified in this Part, DOE shall incorporate the
resolution and final determination inteo the appropriate plan,
schedule, or procedures and proceed to implement this Agreement
according to the amended plan, schedule, or procedures.

M. Except as provided in Part XXIX, resolution of a dispute
pursuant to this Part of the Agreement constitutes a final
resolution of any dispute arising under this Agreement, and the
Parties shall abide by all terms and conditions of any final
resolution of dispute obtained pursuant to this Part of this

Agreement.
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XV ADDITIONAL WORK OR MODIFICATION TO WORK

A. In the event that any Party to this Agreement determines
that additional work; or modification to work, including
investigatory work, engineering evaluation, and/or construction
activities is necessary to accomplish the objectives of this
Agreement, notification of such additional work or modificaticn to
work shall be provided to the other Party. Upon agreement that
such additional work or modification to work is necessary, DOE
agrees, subject to the dispute resolution procedures set forth in
Part XIV, to implement any such work.

B. Any additional work or modification to work approved
pursuant to Subpart A abcve shall be completed in accordance with
the standards, specifications, and schedule determined or approved
by EPA after consultation with the State. If any additional work
or modification to work will significantly affect work scheduled
in an adverse way or will require significant revisions to an
approved Work Plan, DOE shall notify EPA and the State immediately
of the situation by telephone, followed by a written record of
communication within five (5) business days of the initial
notification. Within 15 business days of the initial telephone
contact, DOE shall transmit a written explanation of the
anticipated significant adverse affect of the additional work to
be performed. A T"significant" revision shall constitute any

revision requiring a formal change of the Agreement.
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XVI REPORTING

DOE shall submit to EPA and the State monthly written progress
reports which describe the actions which DOE has taken during the
previocus month to implement the requirements of this Agreement.
Progress reports shall also describe the activities scheduled to
be taken during the upcoming month. Progress reports shall be
submitted by the twentieth (20th) day of each month follcwing the
effective date of this Agreemnent. The progress reports shall
include a detailed statement of the manner and extent to which the
requirements and time schedules set out in the Attachments to this
Agreement are being met. 1In addition, the progress reports shall
identify any anticipated delays in meeting time schedules, the

reason(s) for the delay and action taken to prevent or mitigate the

delay.
XVII NOTIPICATION
A. Unless otherwise specified, any report, document, or
Submittal provided to EPA pursuant to a schedule or deadline
identified in or developed under this Agreement shall be sent by
certified mail, return receipt requested, or hand delivered to:
U.S. Environmental Protection Agency, Region VIII
ATTN: Lam Nguyen, Remedial Project Manager
999 18th Street, Suite 500
Denver, Colorado 80202-2405
B. Documents sent to DOE shall be addressed as follows unless

DOE specifies otherwise by written notice:

U.S. Department of Energy, Idaho Operations Office
ATTN: Gerald Bowman

785 DOE Place

Idaho Falls, Idaho 83402
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and
U.S. Department of Energy
ATTN: Leo Little, Manager
Grand Junction Project Office
P.O0. Box 2567
Grand Junction, Colorado 81503

and
U.S. Department of Energy
ATTN: W.E. Murphie, SFMP Program Manager
NE-23, GTN
Washington, D.C. 20545
C. Documents sent to the State shall be addressed as follows

unless the State specifies otherwise by written notice:
Bureau of Solid and Hazardous Waste
ATTN: J. Steven Thiriot
288 North 1460 West
P.O. Box 16630
Salt Lake City, Utah 84116-0690

D. Unless otherwise requested, all routine correspondence may

be sent via regular mail to the above-named persons.

XVIII PROJECT MANAGERS

A. On or before the effective date of this Agreement, EPA,
the State, and DOE shall each designate a Project Coordinator and
Alternate (herein jointly referred to as Project Coordinator).
The EPA Remedial Project Manager shall be EPA's Project
Coordinator. Each Project Coordinator shall be responsible for
overseeing the implementation of this Agreement. To the maximum
extent possible, all communications between DOE, the State, and
EPA and all documents including reports, approvals, and other
correspondence concerning the activities performed pursuant to the
terms and conditions of this Agreement shall be directed through

the Project Coordinators. Within ten (10) days of the effective
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date of this Agreement, each Party shall notify all other Parties
of the name and address of its Project Coordinator.

B. Any Party may change its designated Project €oordinator by
notifying the other Party, in writing, within five (5) days of the
change.

C. Each Project Coordinator shall be responsible for assuring
that all communication from the other Project Coordinators is
appropriately disseminated and processed by the entities which the
respective Project Coordinators represent.

D. The EPA-designated Project Coordinator shall have the
authority vested in the Remedial Project Manager and the On-Scene
Coordinator by the NCP, including but not limited to, the authority
to direct DOE to halt, conduct, or perform any tasks required by
this Agreement and any response action portions therecf when the
EPA Procject Cocrdinator determines that conditions may present an
immediate risk to public health or welfare or the environment. If
EPA issues such verbal regquest, it shall follow up such reguest in
writing within seven (7) days. EPA and State Project Coordinators
shall also have the authority to, among other things: (1) take
samples, obtain duplicate, split samples or sub-samples of DOE
samples, ensure that work 1is performed properly and pursuant to
U.S. EPA protocols as well as pursuant to the Attachments and plans
incorporated into this Agreement; (2) observe all activities
performed pursuant to this Agreement, take photographs, and make
such other reports on the progress of the work as the Project

Coordinator deems appropriate; (3) review records, files, and
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documents relevant to this Agreement; and (4) recommend and request
to DOE field modifications to the work to be performed pursuant to
this Agreement, or in techniques, procedures, or design utilized
in carrying out this Agreement, which are necessary to the
completion of the project.

E. The State may also recommend a work stoppage to EPA or,
after consultation with EPA, to DOE, if the State has reason to
believe that continuation of a particular task may result in a
threat to public health or the environment. Any such
recommendation must be in writing unless the urgency of the
situation, in the State's discretion, requires a shorter time
period for notification that can only be accomplished by other
means. If the State issues such a verbal regquest, it shall follow
up such request in writing within seven (7) days. -

75 Failure or inability of DOE to comply with the schedules
of performance set forth in this Agreement or in the Work Plan that
result from EPA-directed cessation or mcdification of work shall
not be deemed a violation of this Agreement and shall not subject
DOE to penalties, unless the cause for the cessation or
modification of work was a violation of this Agreement or the Work
Plan or if DOE was responsible for creating, during the pendency
of this Agreement, the conditions which led the EPA Project
Coordinator to halt or modify work. DOE shall not be deemed
responsible under this paragraph for having created such conditions

if EPA directed DOE to uﬁdertake the actions which resulted in such
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conditions or if the conditions resulted from other circumstances
beyond DOE's control.

G. The absence of the EPA Project Coordinator from the
facility shall not be cause for the stoppage of work.

H. The DOE Project Coordinator or State Project Coordinator
may also recommend andﬁrequest field modifications to the work to
be performed pursuant to this Agreement or in techniques,
procedures, or design utilized in carrying out this Agreement which
are necessary to the completion of the project. EPA, after
consultation with the State, must approve the proposed modification
in writing for said modification to be effective. The DOE Project
Coordinator shall have the authority to order a cessation of work
in circumstances which, in his professional judgment, warrant such
cessation and constitute a threat tol public health or the
environment if such work were to continue. 1In the event an order
to halt work is given, the DOE Project Coordinator shall notify the
EPA Project Coordinator and the State Project Coo: iinator verbally
within one (1) working day of the order, followed up in writing
within five (5) business days, and provide reasons therefore. Such
an order, if approved by EPA after consultation with the State,
shall not constitute a vioclation of the terms of this Agreement.
This includes cessation by DOE for nonperformance by the remedial
action contractor.

I. If agreement cannot be reached on the proposed additional
work or modification to work, dispute resolution as set forth in

Part XIV may be used in addition to this Part. Within five (5)
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business days following a modification made pursuant to this Part,
the Project Coordinator who requested the modification shall
prepare a memorandum detailing the modification and the reasons
thereof and shall provide or mail a copy of the memorandum to the
other Project Coordinators.

J. The DCE Project Coordinator or his designee shall be
physically present at the Monticello Site or reasonably available
to supervise work performed at the Site during implementation of

the work performed pursuant to this Agreement.

XIX QUALITY ASSURANCE

Throughout all sample collection and analysis activities, DOE
shall use EPA-approved quality assurance, gquality control, and
chain of custody procedures. EPA, in consultation with the State,
agrees to evaluate the QA, QC, chain of custody, sampling
protocols, etc., used by DOE with respect to work completed at the
Site for consistency with EPA-approved procedures. In the event
of a conflict between EPA and State-approved procedures, compliance
with EPA-approved procedures shall constitute compliance with this
Part.
As EPA and the State determine it to be appropriate, DOE shall:

A. Follow the EPA guidance contained in the document entitled
"Compendium of Superfund Field Operations Methods (September 1987)

and other subsequent and relevant EPA guidance documents.
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B. Consult with EPA and the State in planning for, and prior to
submitting, a Sampling and Analysis Plan for review, concurrence,
and approval.

C. Inform the EPA and State Project Coordinators in advance
which laboratories will be used by DOE and ensure that EPA and
State personnel and EPA-authorized and State~authorized
representatives have reasonable access to the laboratecries and
personnel used for analyses.

D. Ensure that laboratories used by DOE perform analyses
according to EPA methods or other methods deemed satisfactory to
EPA. DOE shall submit all protocols to be used for analyses to
EPA and the State within 14 days prior to the commencement of
analyses.

E. Ensure that laboratories used by DOE for analyses
participate in a Quality Assurance/Quality Controcl program (QA/QC)
equivalent to that of, and approved by, EPA. As part of such a
program and upon reguest by EPA in consultation with the State,
such laboratories shall perform analyses of samples provided by EPA
to demonstrate the quality of the analytical data. A maximum
annual number of four (4) such samples may be provided to each
laboratory. If State Quality Assurance/Quality Control programs
are in conflict with EPA's program, compliance with an EPA-approved

QA/QC program shall constitute compliance with this Part.
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XX SAMPLING AND DATA/DOCUMENT AVAILABILITY

A. DOE shall make available to EPA and the State quality-
assured results of sampling, tests, or other data generated by DOE,
or on its behalf, with respect to the implementation of this
Agreement within 45 days of collection or performance. DOE shall
submit these results in the progress reports described in
Part XVI of this Agreement. If quality assurance is not completed
within 45 days, raw data or results shall be submitted within the
45-day period and gquality-assured data or results shall be
submitted as soon as they become available.

B. DOE shall notify the EPA and State Project Coordinators by
telephone at least 30 days before conducting independent
verification and routine environmental sampling. At the request
of EPA or the State, DOE shall provide or allow EPA or the State
or the authorized representative of each to observe field work and
to take split or duplicate samples of all samples collected by DOE
pursuant to this Agreement. At the request of DOE, EPA and the
State similarly shall provide or allow DOE or its authorized
representatives to take split or duplicate samples of all samples
collected by EPA or the State related to the Monticello Site. If
it is not possible to ﬁrovide the designated prior notification
described above, the appropriate Project Coordinator shall be
notified as soon as possible after the other Parties become aware
that samples will be collected, but no later than 48 hours in

advance, except in the event of an emergency.
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XXI RETENTION OF RECORDS

Each Party to this Agreement shall preserve, for a minimum of
ten (10) years after éermination of this Agreement, all of its
records and documents in its possession or in the possession of
its divisions, employees, agents, accountants, or contractors
which relate in any way to the presence of hazardous substances,
pollutants, and contaminants at the Site, or to the implementation
of this Agreement, despite any document retention policy to the
contrary. After this ten-year (10) period, DOE shall notify EPA
and the State at least 45 days prior to destruction or disposal of
any such documents or records. Upon request by EPA or the State,

DOE shall make available such records or documents to either Party.

XXII ACCESS

A. Without limitation on any authority conferred on EPA or
the State by statute or regulation, EPA, the State, and/or their
authorized representatives, shall have authority to enter the Site
at all reasonable times, by providing reasonable advance
notification for the purposes of, among other things:
(1)* inspecting records, operating 1logs, contracts, and other
documents relevant to implementation of this Agreement:;
(2) reviewing the progress of DOE, its response-action contractors
or lessees in implementing this Agreement; (3) conducting such
tests as the EPA Project Coordinator deems necessary; and (4)
verifying the data submitted to EPA and/or the State by DOE. DOE

shall honor all reasonable requests for such access by EPA or the
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State conditioned only upon presentation of proper credentials.
However, such access shall be obtained in conformance with DOE
security regulations.

B. With respect to work which DOE is currently conducting on
private property pursuant to access agreements with the landowner,
DOE shall use the maximum extent of its authority, exclusive of
CERCLA section 104 authorities, to obtain agreement from the
landowner allowing for access by EPA and the State. In the event
the landowngr refuses, EPA and the State shall exercise their own
authorities or initiate their own contact with the landowner for
purposes of gaining access to said property. With respect to non
DOE property upon which monitoring wells, pumping wells, treatment
facilities, or other response actions are to be located, the access
agreements shall also provide that no conveyance of title,
easement, or other interest in the property shall be consummated
without provisions for the continued operation of such wells,
treatment facilities, or other response actions on the property.
The access agreements shall also provide that the owners at the
Monticello Site or any other property where monitoring wells,
pumping wells, treatment facilities, or other response actions are
located shall notify EPA, the State, and DOE by certified mail, at
least 30 days prior to any conveyance, of the property owner's
intent to convey any interest in the property and of the provisions
made for the continued operation of the monitoring wells, treatment

facilities, or other response actions installed pursuant to this

Agreement.
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C. In the event that Site access is not obtained as described
in Subpart B above, DOE shall notify EPA and the State within 15
days regarding the lack of, and efforts to obtain, such access
agreements. Within 15 days of any such notice, DOE shall submit
appropriate medification(s) in response to such inability to obtain
access.

D. DOE may request the assistance of EPA and the State where
access problens persisﬁ. If EPA or the State seéks judicial
approval of access pursuant to CERCLA section 104, it will seek
such approval for all parties to this Agreement where practicable.

E. Except as specifically stated, nothing in this section is
intended to restrict EPA's or the State's right-of-access under
applicable law. ' .

F. DOE shall permit EPA, the State, or their authorized
representatives to inspect and copy, at reasonable times, all
unclassified or  unprivileged records, files, photographs,
documents, anéd other writing, including sampling and monitoring

data, pertaining to work undertaken pursuvant to this Agreement.

XXIII FIVE-YEAR REVIEW
A. Pursuant to CERCLA, as amended, section 121(c), DOE agdrees
that EPA and the State will review the response action no less
often than each five (5) years after the initiation of the final
response action to assure that human health and the environment are
being protected by the remedial action being implemented. If upon

such review it is the judgment of EPA, after consultation with the
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State, that additional action or modification of the remedial
action is appropriate in accordance with section 104 or section 106
of CERCLA, as amended, EPA shall require DOE to implement such
additional or modified action.

B. Any dispute by DOE or the State of the determination under

this Part shall be resolved under Part XIV of this Agreement.

XXIV OTHER CLAIMS

A, Nothing in this Agreement shall constitute or be construed
as a bar or release from any claim, cause of action, or demand in
law or equity by or against any person, firm, partnership, or
corporation not a signatory to this Agreement for any liability it
may have arising out of or relating in any way to the generation,
storage, treatment, handling, transportation, release, or disposal
of any hazardous substances, hazardous wastes, pollutants, or
contaminants found at, taken to, or taken from the Monticello Site.

B. This Agreement aoes not constitute any decision on
pre-authorization of funds under section 111(a) (2) of CERCLA, as
amended, 42 U.S.C. § 9611(a)(2).

C. Neither EPA or the State shall be held as a party to any
contract entered into by DOE to implement the regquirements of this
Agreement.

D. This Agreement shall not restrict EPA or the State from
taking any legal or response action for any matter not specifically

part of the work covered by this Agreement.
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XXV OTHER APPLICABLE LAWS

A. All remedial actions required to be taken pursuant to this
Agreement shall be undertaken in accordance with the requirements
of all applicable local, state, and Federal laws and regulations,
including the National Contingency Plan.

B. DOE regularly applies the technical regquirements of the
UMTRCA and the Standards for Remedial Action at Inactive Uranium
Processing Sites (40 C.F.R. Part 192) to DOE's remedial actions at
uranium processing sites. Cleanup actions begun by DOE prior to
this Agreement at the Monticello site have been performed in
accordance with the UMTRCA and the Standards for Remedial Action
at Inactive Uranium Processing Sites.

. C. The Parties agree that with respect to releases of uranium
at the Site, the technical requirements of the UMTRCA and the
Standards for Remedial Action at Inactive Uranium Processing Sites
are applicable or relevant and appropriate to the cleanup of the
Monticello Site within the meaning of Section 121(d) of CERCLA, as

amended.

XXVI CONFIDENTIAL INFORMATION
A. DOE may assert a confidentiality claim covering all or part
of the information regquested by this Agreement except that
analytical data shall not be claimed as confidential by DOE.

Information determined to be confidential by EPA, pursuant to
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40 C.F.R. Part 2, shall be afforded the protection specified
therein. Any dispute as to a determination of confidentiality
shall be resolved solely through the procedures in 40 C.F.R.

Part 2. Information determined to be confidential by the State
pursuant to section 26-14b-21, U.C.A., and implementing rules shall
be afforded the protection specified therein by thé‘State. If no
claim of confidentiality accompanies the information when it is
submitted to EPA and the State, the information may be made
available to the public without further notice to DOE.

B. Information, records, or other documents produced by DOE
under the terms of this Agreement, which are identified by DOE as
classified within the meaning of and in conformance with the Atomic
Energy Act of 1954, as amended, shall not be made available to the
public. In addition,zthose data, documents, records, or files
which could otherwise ke withheld pursuant to the Freedom of
Information Act (FOIA), S U.S.C. §552, or the Privacy Act of 1974
(5 U.S.C. § 552a), unless expressly authorized for release by the

originating Party, shall be handled in accordance with those

regulations.

XXVII RECOVERY OF EXPENSES
A. The Parties agree to amend this section at a later date in
accordance with any subsequent resolution of the currently

contested issue of EPA cost reimbursement.
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B.

With respect to State costs:

1.

DOE agrees to reimburse the State for al.
incurred by the State specifically related to the
implementation of this Agreement at the Monticello
Site and not inconsistent with the NCP. The amount
of such reimbursement shall not exceed $600,000.

A separate funding agreement between DOE and the State
will be executed within 90 days after the parties
execute this Agreement, which shall be the specific
mechanism for the transfer of funds (e.g. a Grant)
between DOE and the State for payment of the costs
referred to in paragraph B.1l.

For the purposes of budget planning only, the State
shall annually provide DOE before the beginning of the
fiscal year a written estimate of the State's
projected costs to be incurred in implementing the
MOnticello Agreement in the upcoming fiscal year.
The State reserves all rights it has to recover any
other past and future costs incurred by the State in
connection with CERCLA activities conducted at the
Monticello Site.

In the event of a substantial increase in the State's
costs incurred specifically related to the
implementation of this Agreement, and a significant
change in the scope of the project, the State and DOE

agree to renegotiate the cap established in Paragraph
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B.1 to reflect such increase proportionate to the
circumstances. The amount and schedule of payment of
these costs will be negotiated with consideration for

DOE's multi-year funding cycle.

XXVIII AMENDMENT OF AGREEMENT

A. This Agreement may be amended by mutual agreement among
EPA, the State, and DOE. Such amendments shall be in writing and
shall have as their effective date the date on which they are
signed by all Parties, unless otherwise agreed.

B. Any noncompliance with amendments to this Agreement shall
be considered a failﬁre to achieve the requirements of this
Agreement and will subject DOE to the penalties included in
Part XXXI of this Agreement.

C. No informal advice, guidance, suggestions, or comments by
EPA or the State .regarding reports, plans, specifications,
schedules, or any other writing submitted by DOE will be construed
as relieving DOE of its obligations to obtain written approval, if

and when required by this Agreement.

XZXIX COVENANT NOT TO SUE AND RESERVATION OF RIGETS

A. In consideration for DOE's compliance with this Agreement
and based on the information known to the Parties on the effective
date of this Agreement, EPA and the State agree that compliance
with this Agreement shall stand in lieu of any administrative,

legal, and equitable remedies available to them against DOE
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regarding the currently known releases or threatened releases of
hazardous substances including hazardous wastes, pollutants, or
contaminants at the Site which are the subject of the RI/FS(s) and
which will be addressed by the remedial action(s) provided for
under this Agreement; except that nothing in this Agreement shall
preclude EPA or the State from exercising any administrative,
legal, or equitable remedies available to them to require
additional response actions by DOE in the event that: (1)
conditions previously unknown or undetected by EPA or the State
arise or are discovered at the Site; or (2) EPA or the State
receives additional information not previously available concerning
the premises which they employed in reaching this Agreement, and
the implementation of the requirements of this Agreement are no
longer protective of public health and/or the environment.

B. Notwithsténding this Part or any other Part of this
Agreement, the State shall retain any rights it may have to obtain
judicial review of any final decision of EPA on the selection and
implementation of a remedial action under CERCLA, as amended. The
State agrees to exhaust the dispute resolution procedures of Part
XIV of this Agreement prior to seeking such review.

C. This Covenant Not To Sue does not affect any claims for
natural resource damage assessments or for damages to natural
resources.

D. Notwithstanding this Part, the Staté shall retain the
rights specified in Part XXVII of this Agreement (Recovery of

expenses), Part XXXI (Enforceability), and Part XXXVIII (Funding).
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The State agrees to exhaust the dispute resolution procedures prior

to enforcing the rights specified above, except for disputes as to

recovery of expenses pursuant to Part XXVII of this Agreement.

A.

XXX ENFORCEABILITY

The Parties agree that:

1.

Upon the effective date of this Agreement, any
standard, regulation, condition, requirement, or order
which has become effective under CERCLA and is
incorporatéd into this Agreement is enforceable by any
perscn pursuant to section 310 of CERCLA, as amended,
and any violation of such standard, regulation,
condition, requirement, or order will be subject to
civil penalties under sections 310(c) and .109 of
CERCLA, as amended.

All timetables or deadlines associated with the
development, implementation, and completion of the
RI/FS shall be enforceable by any person pursuant to
section 310 of CERCLA, as amended, and any violation
of such timetables or deadlines will be subject to
civil penalties under sections 310(c) and 109 of
CERCILA. '

All terms and conditions of this Agreement which
relate to interim or final remedial actions, including
corresponding timetables, deadlines, or schedules and

all work associated with the interim or final remedial
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actions, shall be enforceable by any person pursuant
to section 310(c) of CERCLA, and any violation of such
terms or conditions will be subject to civil penalties
under sections 310(c) and 109 of CERCILA, as amended.
4. Any final resolution of a dispute pursuant to
Part XIV of this Agreement which establishes a term,
condition, timetable, deadline, or schedule shall be
enforceable by any person pursuant to section 310(c)
of CERCLA, as amended, and any violation of such term,
condition, timetable, deadline, or schedule will be
subject to civil penalties under secticns 310(c) and
109 of CERCLA, as amended.

B. Nothing in this Agreement shall be construed as authorizing
any person to seek judicial review of any action or work where
review is barred by any provision of.CERCLA,'as amended, including
section 113(h) of CERCLA, as amended.

C. The Parties agree that all Parties shall have the right to

enforce the terms of this Agreement.

XXXI DELAY IN PERFPORMANCE/STIPULATED PENALTIES
A. In the event that DOE fails to submit a primary document
(i.e., Scope of Work, RI/FS Work Plan, Risk Assessment, RI Report,
Initial Screening of Alternatives, FS Report, Proposed Plan, Record
of Decision, Remedial Design, Remedial Action Work Plan) to EPA and

the State pursuant to the appropriate timetable or deadline in
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accordance with the requirements of this Agreement or fails to
comply with a term or condition of this Agreement which relates to
an interim or final remedial action, EPA, after consultation with
the State, may assess a stipulated penalty against DOE. The State
may also recommend to EPA that a stipulated penalty be assessed.
A stipulated penalty may be assessed in an amount not to exceed
$5000 for the first weék (or part therecf) and $10,000 for each
additional week (or part thereof) for which a failure set forth in
this paragraph occurs.

B. Upon determining that DOE has failed in a manner set forth
in paragraph A, ZPA, after consultation with the State, shall so
notify DOE in writing. If the failure in question is not already
subject to dispute resolution at the time .such notice is received,
DOE shall have 15 days after receipt of the notice to invoke
dispute resolution on the gquestion of whether the failure did in
fact occur. DOE shall not be liable for the stipulated penalty
assessed by EPA if the failure is determined, through the dispute
resolution process, not to have occurred. No assessnment of a
stipulated penalty shall be final until the conclusion of dispute
resolution procedures related to the assessment of the stipulated
penalty.

C. The annual repcrts required by section 120(e) (5) of CERCLA,
as amended, shall include, with respect to each final assessment
of a stipulated penalty against DOE under this Agreement, each of

the following:

1. The facility responsible for the failure.
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2. A statement of the facts and circumstances giving rise
to the failure.

3. A statement of any administrative or other corrective
action taken at the relevant facility, or a statement
of why such measures were determined ¢to Dbe
inappropriate.

4. A statement of any additional action taken by or at
the facility to prevent recurrence of the samre type
of failure.

Sc The total dollar amount of the stipulated penalty for
the particular failure.

D. Stipulated penalties assessed pursuant to this Part shall
be payable to the Hazardous Substances Response Trust Fund from
funds authorized and appropriated for that specific purpose.

E. In no event shall this Part give rise to a stipulated
penalty in excess of the amount set forth in section 109 of CERCLA,
as amended.

F. This Part shall not affect the DOE's ability to obtain an
extension of a timetable, deadline, or schedule pursuant to Part
XXXII of this Agreement.

G. Nothing in this Agreement shall be construed to render any
officer cr employee of DOE personally liable for the payment ¢f any

stipulated penalty assessed pursuant to this Part.
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XXXII EXTENSIONS
A. Either a timetable and deadline or a schedule shall be
extended upon receipt of a timely request for extension and when
good cause exists for the requested extension. Any request for
extension by DOE shall be submitted in writing and shall specify:
1. The timetable and deadline or the schedule that is

sought to be extended.

2. The length of the extension sought.
3. The good cause(s) for the extension.
4. Any related timetable and deadline or schedule that

would be affected if the extension were grénted.
B. Good cause exists for an extension when sought in regard
to:

1. An event of force majeure.

2. A delay caused by another Party's failure to meet any
requirement of this Agreement.

3. A delay caused by the good faith invocation of dispute
resolution or the initiation of judicial action.

4. A delay caused, or which 1s likely to be caused, by
the grant of an ‘extension in regard to another
timetable and deadline or schedule.

5. Any other event or series of events mutually agreed
to by the Parties as constituting good cause.

C. Absent agreement of the Parties with respect to the
existence of good cause, DOE may seek and obtain a determination

through the dispute resolution process that good cause exists.
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D. Within 14 days of receipt of a request for an extension of
a timetable and deadline or a schedule, EPA, after consultation
with the State, shall advise DOE in writing of its respective
position on the request. Any failure by EPA to respond within the
l14-day period shall be deemed to constitute concurrence in the
request for extension. If EPA does not concur in the requested
extension, it shall include in its statement of nonconcurrence an
explanation of the basis for its position.

E. If there is agreement among the Parties that the requested
extension is warranted, DOE shall extend the affected timetable and
deadline or schedule accordingly. If there is no agreement among
the Parties as to whether all or part of the regquested extension
is warranted, the timetable and deadline or schedule shall not be
extended except in accordance with a determination resulting from
the dispute resolution process.

F. Within 14 days of receipt of a statement of nonconcurrence
with the regquested extension, DOE may invoke dispute resolution.

G. A timely and good faith request for an extension shall
follow any assessment of stipulated penalties or application for
judicial enforcement of the affected timetable and deadline or
schedule until a decision is reached on whether the requested
extension will be approved. If dispute resoluticn is invoked and
the regquested extension is denied, stipulated penalties may be
assessed and may accrue from the date of the original timetable,
deadline, or schedule. Following the grant of an extension, an

assessment of stipulated penalties or an application for judicial
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enforcement may be sought only to compel compliance with the

timetable and deadline or schedule, as most recently extended.

XXXIITI FORCE MAJEURE

A force majeure shall mean any event arising from factors beyond
the control of a Party that causes a delay in, or prevents the
performance of, any obligation under this Agreement, including, but
not limited to, acts of God, fire, war, insurrection, civil
disturbance, explosion, unanticipated breakage or accident to
machinery, equipment, or lines of pipe despite reasonably diligent
maintenance; adverse weather conditions that could not be
reasonably anticipated; unusual delay in transportation; restraint
by court order or order of public authority; inability to obtain,
at reésonable cost and after exercise of reasonable diligence, any
necessary authorizations, approvals, permits, or licenses due to
action or inaction of any governmental agency or authority other
than the DOE; delays caused by compliance with applicable statutes
or regulations governing contracting, procurement, or acquisition
procedures, despite the exercise of reasonable diligence; and
insufficient availability of appropriated funds, if the DOE shall
have made timely request for such funds as part of the budgetary
process as set forth in Part XXXVII (Funding) of this Agreement.
A force majeure shall also include any strike or other labor
dispute, whether or not within the control of the Parties affected

thereby. Force majeure shall not include increased costs or
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expenses of Response Actions, whether or not anticipated at the

time such Response Actions were initiated.

XXXIV PUBLIC PARTICIPATION/ADMINISBTRATIVE RECORD

A. The Parties agree that this Agreement and any subsequent
proposed response action alternative(s) and subsequent plan(s) for
response action at the Site arising out of this Agreement shall
comply with the Acdministrative Record and public participation
requirements of CERCLA, as anended, including section 117 of SARA,
the NCP, and EPA guidance on public participation and
administrative records.

B. DOE shall develop and implement a Community Relations Plan
(CRP) which responds to the need for an interactive relationship
with all interested community elements in the Monticello area. The
Plan shall address current and future activities and elements of
work being undertaken by DOE. DOE agrees to develop and implement
the CRP in a manner consistent with section 117 of SARA, the NCP,
U.S. EPA guidelines set forth in EPA's Community Relations
Handbook, and any modifications theretoc. The CRP shall be reviewed
in accordance with Part XII of this Agreement.

C. Any Party issuing a formal press release or providing
significant information to the media regarding any of the work
required by this Agreement shall advise the other Party of such
press release or information and the contents thereof, at least 48
hours before the issuance of such press release and of any

subsequent changes prior to release.
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D. DOE agrees it shall establish and maintain an
administrative record at or near the Monticello Site in accordance
with section 113(k) of CERCLA, as amended. Once the Administrative
Record 1is established, DOE shall maintain the Record at the
Monticello Site. The actual repository location shall be mutually
agreed to by the Parties to this Agreement. The Administrative
Record shall be established and maintained in accordance with
current and future EPA policy.and guidelines. Future changes to
these policies and guidelines affecting DOE's maintenance of the
Administrative Record shall be discussed by the Parties and
agreement reached on how best to accommodate those changes. A
suitable addendum to this Part shall then be prepared and attached
to this Agreement. A copy of each document placed in the
Administrative Record will be provided to EPA and the State. The
Administrative Record developed by DOE shall be updated and
supplied to EPA and the State on at least a quarterly basis. An
Index of Documents in the complete Administrative Record will
accompany each update to the Administrative Record. EPA, after
consultation with the State when necessary, shall make the final
determination of whether a document is appropriate for inclusion
in the Administrative Record. EPA or the State may also submit
documents to DOE for inclusion in the Administrative Record as EPA

or the State deems appropriate.
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XXXV PUBLIC COMMENT/EFFECTIVE DATE

A. Within 15 days of the date on which the last Party signs
this Agreement, DOE, the State, and EPA shall jointly and
simultaneously announce the availability of this Agreement to the
public for review and comment. The period of public comment shall
be forty-five (45) days after such announcement. EPA shall
assemble and distribute to DOE and the State public comments
submitted during this period. At the end of the comment period,
the Parties shall review such comments and shall either:

3o Determine that this Agreement should be made effective
in its present form, in which case EPA shall notify all
Parties in writing and this Agreement shall bécome
effective on the date that DOE receives such notification:
or |

2. Determine that mnodification of this Agreement is
necessary, in which case the Parties shall meet to discuss
and agree upon any proposed changes. Upon agreement of any
proposed changes, EPA shall notify all Parties in writing
and this Agreemént shall become effective on the date that
DOE receives such notification.

B. In the event a Party determines that it is necessary to
modify this Agreement as a result of public comment thereon, and
there is disagreement among the Parties as to the need for such
modification, the dispute resolution procedures of Part XIV of this

Agreement may be invoked. However, no modification as a result of
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public comment pertaining to this Agreement shall be made except

by agreement of all Parties.

XXXVI TERMINATION
The provisions of this Agreement shall be deemed satisfied and
terminated upon receipt by DOE of written notice that DOE has
demonstrated to the satisfaction of EPA, after consultation with
the State, that all the terms of this Agreement have been

completed.

XXXVII FUNDING

A. It is the expectation of the Parties to this Agreement that
all obligations of DOE arising under this Agreement will ke fully
funded. DOE shall take all necessary steps and make efforts to
obtain timely funding to meet its obligations under this Agreement.

B. In accordance with section 120(e) (5) (B) of CERCIA, eas
amended, 42 U.S.C. § 9620(e)(5) (B), DOE shall include in its Annual
Report to Congress the specific cost estimates and budgetary
proposals associated with the implementation of this Agreement.

C. Any requirement for the payment or obligation of funds,
including stipulated penalties, established by the terms of this
Agreement, shall be subject to the availability of appropriated
funds, and no provision herein shall be interpreted to require
obligation or payment of funds in violation of the Anti-Deficiency
Act, 31 U.S.C. § 1341. 1In cases where payment or obligation of

funds would constitute a violation of the Anti-Deficiency Act, the
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dates established requiring the payment or obligation of such funds

shall be appropriately adjusted.
D. If appropriated funds are not available to fulfill DOE's

obligations under this Agreement, EPA and the State reserve the
right to initiate any other action which would be appropriate

absent this Agreement.
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S8IGNATURES
Each undersigned representative of a Party certifies that he or
she is fully authorized to enter into terms and conditions of this

Agreement and to legally bind such Party to this Agreement.

FOR THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY:

Decomson (7 (78 N LA fola

DATE J. WINSTON/PORTER
ASSISTANT ADMINISTRATOR
OFFICE OF SOLID WASTE AND
EMERGENCY RESPONSE

Q@J’—«) o [ FE QM—W‘“—\
DATE ‘JggES/J? SCHERER
R NAL ADMINISTRATOR

U.S. EPA REGION VIII

FOR THE UNITED STATES DEPARTMENT OF ENERGY:

Lo Ve e Lo 154 Qév(\;éf‘

DATE DON OFTE
MANAGER
IDAHO OPERATIONS OFFICE

FOR THE STATE OF UTAH:

@W A 1988

DATE / KENNETH ALKEMA
DIRECTOR
ENVIRONMENTAL HEALTH DIVISION
UTAH DEPARTMENT OF HEALTH
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Number

63

64

65

66

67

63

69

70

71

72

73
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Note:

DOE [D No.

MS-00174

MS-00173
MS-00176
45-00177

¥s-00178
MS-00179

Ms-00180

¥S-00181
4s-00022

Ms-000238
MS-00035
4S-0Q062

MS-00078

on October 7.

NEWMVP.INC:SFMP.2:D2Z

NEW MVP INCLUSIONS

Jennie Beeson
(deceased)

Mark Hugentobler

Kenneth Bailey

Douglas Eldredge

Gilbert and Juanita
Pehrson

R. Kedric and Zina
Summerville

Blue Mountain Meats. Inc.

C.S. Government. Bureau
of Land Yanagement

UG.S. Government. Forest
Service

2. and Aran Corbin
Allen Roger
Eva Black

Ronald and Marva Butler

ADDRESS

South 100 East Street

378 South Eldredge Lane
Clay Hill Drive
562 Eldredge Lane

Clay Hill Drive

Clay Hill Drive

333 South 200 East Street

Lower Mill Road

216 Uranium Drive

197 South Uranium Drive
432 North Main
316 South First East

96 East First North

These new MVP inclusions were authorized for DOE-HQ for remedial action
1988 (63-70) and October 14.
shown on the accompanying maps.

1988 (71-73). but are not
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ATTACHMENT

APPLICABLE QR RELEYANT AND APPROUPRIATE LEGAL REQUIREMENTS

Pursuant to Y121 of CEZRCLA, as amended, response actions
selected must be protective of public health and the environment,

must be cost effective, and toc the maximum extent practicable,

achieve permanent solutions. Response actions selected must

require upon completion a level or standard of control which at

least attains those state and federal standards which are legally

-—

applicable cr relevant and appropriate within the circumstances

of the release, of threat of release. The response action selected

may, consistent with CERCLA, as amended, §121(d)(4), represent an

interim response that is part of a total response action or which

attains a level of performance that is equivalent to that reguired

by otherwise applicable standards.
The legally applicable, or relevant and appropriate requirements
which may be requirea for the Monticello NPL site are:
1. The Atomic Energy Act, as amended.
2. The Uranimum Mill Tailings Raaiation Control Act of 1978,
a#gmended.
3. Health anad Environmental Protection Standards for

Uranium and Thorium Mill Tailings, 40 C.F.R. Part 192.

4. National Environmental Policy Act of 1969, as amended;




Council on Environmental Quality regulations, 40 C.F.R
Part 1500; ana DOE Guidelines (45 FR 20694, 45 FR
53199, 45 FR 78756, 47 FR 7976).

5. DOE Orders S5480.1A (Znvironmental Protection, Safety and
Health Protection Program for DOE Operations): 5480.4
Environmental Protection, Safety and Health Protection
Stardards); 5440.1C (Implementation of NEPA).

6. Formerly Utilized Sites Remedial Action Program - Summary
Protocol (Jan. 1986), as amended, and Surplus Facilities
Management Program Plan (Oct.1, 1985),-as amended.

7. Federal Water Pollution Control Act, as amended bythe Clean
Water Amendments of 1936.

8. The Safe Orinking Water Act, as amended.

9. The National historic Preservation Act of 1966, as amended

and the Archeological Rescurces Protection Act of 1979.
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ATTACHMENT 5

SPECIFIC LIST OF PROPERTIES WITH SPECIAL CONSIDERATIONS

Properties with Hich Insige Gamma (HIG'S) or High Qutside

Gamma (kGG s} in 1972 Survey that were never surveyed acain:

a. S. lst tast St. (Trujille, J.) h@G 50 HIG 35
b. 158 Center St. (Hyde, JA) HOG 35 HIG 10
c. Upper Mill Rd. (ola Uranium mill) HOG 1100

d. 144 S, Uranium Dr. (street) HOG SO

e. S. 1lst East St. (Skidmore/Trujillo)}HOG 200 KIG 60
f. Blue Mtn. Dr. (baseball diamond) HCG 235

Properties with hich HIG's or HQG's in Bendix (1583) survey

that were mAct retfuted by suDSequent Surveys anc were not

inclucec Tor remeciation:

a. 381 Abajo Drive (den with rock wall) HOG 20 HIG 118

b. 464 S, Main HOG 54 HIG 14
€. 331 S. 2nd hest _ HOG 25 KIG 43
d. Lot 9 in Silverstone Subdivision HGG 24

e. 96 East lst North HOG 24 HIG 16

Qak Riace National Laboratory {URNL) survey ingicated builaingc

materials contamination Dut no nib values civen:

a. 349 N. Creek Lane (areal extent criteria exceeded)

Not surveyea by GRNL, no reason civen:

#3 and 211 of Billig report

Hich hIG in 1972 survey but HIG not remeasurea in later surveys:

E. 2nd Scuth St. {Montano, C.)

Properties EPA wants incluaed that 00E has declined:

a. 465 Oakcrest (building materials are a source)
b. 65 South 2nd West (builaing materials, ore) HOG 92 HIG 48
c. 380 Silverstone E. (builaing materials)
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MILLSITE DESCRIPTION



Site Description
The M;nticeWTo uranium mill tailings site is a Department of Energy (DOE)-
owned, T8-acre tract and contiguous (peripheral) private properties including
the Alternate Millisite Disposal Area (South Site) which were contaminated as a
result of the mill's operation mostly during the 1950's. The area lies in the
valley and along the slopes of Montezuma Creek, a narrow erosional surface
that slopes eastward from the Abajo mountains. The site is located just south

of the city of Monticelilo in San Juan County, Utah.

The DOE proper+ty (Figure 1) consists of the mill area which covers
approximately 11 acres and the tailings-impouncment area covering the
remaining 67 acres (Figure 2). An estimated 100,000 cubic yarcs of -
contaminated material has been identified in the mill area, and nearly 1.5
million cubic yards (2 million tons) of tailings and contaminated soil in the
tailings-impoundment area. The tailings themselves are contained in four
piles: The Carbonate Pile, covering 7.7 acres; the Vanadium Pije, covering
3.7 acres; the East Pile, covering 16.6 acres; and the Acid Pile, covering 9.2
acres. All of the piles currently have a vegetative cover consisting of
alfalfa and mixed native grasses. ©During the period of mill operation,
private land to the north and south of the existing site was leased for the
stockpiling of ore. Thesa former ore-stockpile areas and windblewn and
waterborne contaminated areas (Figure 2) resulting from the mill's operation

extend for another 300 acres around the site and contain most of the estimated

300,000 cubic yards of peripheral-property material that will be cleaned up as

part of this project.
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GUIDANCE FOR CONDUCTING
REMEDIAL INVESTIGATIONS AND FEASIBILITY STUDIES
UNDER CERCLA

Interim Final

Ocicber 1288

Office of Emergency and Remedial Response
U.S. Environmental Protection Agency
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SUPERFUND MEMORANDUM OF AGREEMENT

This Superfund Memorandum of Agreement (Agreement) is entered into between the
United States Environmental Protection Agency, Region VIII (EPA) and the State

of Utah Department of Health (State).

The parties intend this Agreement to be modified by mutual consent as need
arises for reasons such as changes in federal and state laws, regulations, and
policies. Nothing in this Agreement shall be construed to limit or modify
authorities granted to either EPA or the State of Utah.

STATEMENT OF OBJECTIVES

EPA and the State recognize and agree that Federal/State cooperation and
coordination are necessary so that hazardous waste sites in Utah are
investigated and remedied in an efficient, effective manner. The primary
objective of such investigations and remedial actions is to ensure that public
health and the environment in Utah are adequately protected. It is the intent
of EPA and the State to foster the partnership envisioned in Comprehensive
Environmental Response, Compensation, and Lijability Act (CERCLA or Superfund),
as amended by the Superfund Amendments and Reauthorization Act of 1986 (SARA),
and implementing regulations to the maximum extent practicable in order to

achieve this objective.

This Agreement is not intended to take the place of Superfund Cooperative
Agreements for Federal assistance to the State, or Superfund Contracts for
fund-lead remedial activities, nor is it intended to serve in lieu of specific
site enforcement agreements. This Agreement does, however, set general
quidelines which will affect each of these referenced documents.
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initial signing by the trFA Regionai Acminisirator ana the State Girector oF
Environmental Health. Thereafter, the parties will review the effectiveness
of this Agreement arnuaily during the mcnth of lanuary. Maodifications o th2
Agreement considered necessary by either party a-2 suSiecs to the dizputs
resolution process of this Agreement. This Agreement is also subject t2
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Specifically the purposes of this Agreement are tao:

1. Clarify the EPA/State relationship with respect to response
activities at sites in order to maximize the number of completed
respanse actions and to facilitate a cooperative working relationship
which best serves EPA and State interests in protecting public health

and the environment;

2. Establish procedures for general Superfund program coordination and
communication between. EPA and the State;

3. Establish a procedure to designate the ®lead agency® and "support
agency® for all Superfund activities, including oversight of Federal

facility cleanups;

4. <Establish procedures for close cooperation and communication
between the parties im planning response activities (including yearly
SCAP development) to make optimal use of the parties' resources, and to
avoid conflicts and duplication of effort in conducting response

activities;

S. Establish procedures for the timely exchange between the parties of
technical information, reports, studies, or other pertinent materials
and documents, including identification of applicable, relevant and
appropriate requirements (ARARs); and

6. Assure that any response activities conducted at sites are
consistent with CERCLA, the NCP, and applicable State statutes and

requirements.

PROGRAM COMMUNICATION, COGCRDINATION AND RESPONSIVENESS

€7A ana the State agree tnat fiexibiiity and openness in communicasion snouid
be a goal in interagency rela~1ons Genera11y, cormunications shouid be
between corresponding staff and managers ial levels in the respective agencies,
as descrided below. Any 2robiems in ceommunication or timeiy recoong2 snouic
be promot1y reported to appropriate management leveils for rescliution as set
out in the Dispute Resciution Section of thic Agrezment.
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Program communication/coordination:

The EPA Superfund Branch Chief and the State Superfund Program Manager will be
responsible for general Superfund program communication, coordination, .
planning, and policy direction, including coordination of Cooperative
Agreements and Contracts. The EPA Superfund Program Section Chief and
Remedial Project Manager assigned to coordinate activities with Utah will

assist the EPA Branch Chief.

These individuals and appropriate State and EPA personnel will meet monthly to
keep each other informed of ongoing and future activities, to discuss and
coordinate those activities and issues, to discuss and plan for mutual goals,
and to develop and maintain rapport between the agencies. These meetings will
be held at a mutually acceptable time and place, generally at the State's
offices. The agenda for these meetings will identify the purpose for each
meeting, and will include, to the extent possible, the Superfund Comprehensive
Accomplishments Plan (SCAP) planning and consultation described elsewhere in
this Agreement. 1In addition, the EPA Branch Chief, the State Program Manager,
and appropriate State and EPA personnel will conduct teleconferences as
necessary to keep each other informed of ongoing and upcoming activities, to
recognize and resolve problems, and to keep the lines of communication open.

Site specific communication/coerdination:

Site-specific .communication and resolution of problems will occur primarily
through the State and EPA de51gnated project managers.

The State will designate a project manager for each PA or SI site with which
the State has a lead or support role. The EPA Preliminary Assessment/Site
Investigation (PA/S]) Coordinator will serve as EPA's site contact for all

PA/SI activities.

The State and EPA will each designa e a
37 312 im ltan whznevar 3 333 gn

potential far iisting on the Na;.onai °r ies L1s; (NrL} Tne State ana

EPA will each designate a RPH for each site in Utah presently listed or

proposed for the NPL within thirty days of exezution of this Acreement.
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The State and EPA recognize that a strong State role in Superfund activities
(1) strengthens the State's committment to Superfund; (2) enhances the State'’s
resource base and expertise; (3) reinforces the local political and public
perception that the State Department of Health is responding to environmental
releases; and (4) increases the overall Federal and State Superfund response

capabilities.

The State and EPA will ensure that the lead and support agency designations
are made as soon as practicable during pre-remedial activities whenever it is
determined that the site in question may be proposed for inclusion on the NPL,
but no later than the date on which a site is formally proposed for the NPL.
Lead agency means the Federal agency or State agency that has primary
responsibility for coordinating response actions under CERCLA. The Federal
lead agency provides the RPM as specified in the NCP. The state as lead
agency carries out the same responsibilities delineated for RPMs in the NCP
(with the exception of coordinating and directing Federal Agency response
actions). It is generally the role of the support agency to evaluate and
comment on deliverables and major decision points, and otherwise assist as
appropriate in preparation of the deliverables. Specific lead and support
designations and activities will be specified in the appropriate E£PA/State

agreements.

The agencies recognize that there are many ways to approach investigation and
cleanup of hazardous substance sites. Further, the agencies recognize that
lead and support designations include a determination that each agency has
competent technical, legal, and managerial resources available to conduct
Superfund activities. Therefore, the lead agency must have discretion to
conduct site investigations and cleanups consistent with Federal and State
laws, regulations (including the NCP), quidelines, and policies. The support
agency will provide technical comments and project support consistent with
established guidelines.

The lead agency and support agency designation will be made by mutual
agreement basz2d on an evaluation of the maximum efficient use c¥ EPA and State
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SUPERFUND PLANNING ACTIVITIES

Superfund planning and funding activities in EPA Region VIII are currently .
governed primarily by the EPA Superfund Comprehensive Accomplishments Plan
(SCAP). The development of the SCAP is, therefore, a critical Superfund
planning process requiring coordination and negotiation with the State.

EPA will inform the State of SCAP planning/negotiations schedules developed by
EPA Headquarters and Region VIII. EPA and the State will meet at least 45
calendar days prior to the EPA Region's submittal to EPA Headquarters of an
initial draft SCAP or of SPHS targets to review and negotiate all SCAP
activities for Utah for the fiscal year addressed.

EPA will provide the State an opportunity to participate (review and
negotiate) in the SCAP Quarterly update process by discussing the SCAP updates
at the reqular EPA/State monthly meetings and by promptly providing the State
copies of EPA Headquarter's Quarterly SCAP update reports for review and

comment.

EPA and the State recognize that EPA submittals to the State desend upon
timely submittals to the Region from EPA Headquarters, and that the parties
must meet the time constraints and deadlines for formal submittals imposed by

EPA Headquarters.
SCAP negotiation will address the following activities:

1. The preliminary assessments, site investigations, expanded site
investigations, site investigation follow-ups {PAs/SIs/ESIs/SIFs) to be
conducted in the State during the fiscal year, and the lead agency for
each site;

2. The remedial investigation/feasibility studies (RI/FS) to be
initiated during the Fisca'? year, and the le3d acency for each site:

3. Tne remedial design/remedial action (RD/RA; to bDe conducted in the
State during the fiscail year, and the lead agency for each site;

4. The enforzement actions to be conducied in the Statz2 during the
fiscal year, and the lead agency for each activity at each site.
{Enforcamant acticns include potantially respe~sidble rarty (PR7)
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EPA and the State will meet annually during the third quarter of each fiscal
year to develap a PA/SI work plan for the following fiscal year. Any
modifications in the PA/SI targets established in the annual plan will be
discussed at the monthly coordination meetings.

Draft PA/SI reports will be provided by the lead agency to the support agency
for review and comment. Final PA/SI reports will be provided to the support

agency upon completion.

For 311 SI reports completed by the State under the HMulti-site Cooperative
Agreement, the State will also complete a draft Hazard Ranking evaluation, and
will prepare a Hazard Ranking scoring package for submittal to EPA for all
State-lead sites which the State recommends for the Superfund NPL.

If EPA proposes to list a site on the NPL not recommended by the State, EPA
will first consult with the State and allow the State at least 30 calendar
days to review and comment on the proposed HRS package prior to initiation of
formal rulemaking. The State acknowledges that EPA guidance requires that EPA
propose for the NPL all sites which pass a qua]1ty assurance review and have

an HRS score of 28.5 or greater.

whenever the State has prioritized a site(s) for NPL listing, EPA will
consider the State's priorities in proposing sites for each NPL update. If
EPA does not intend to or does not propose a site reccmmended by the State,
EPA will promptly notify the State in writing of its intent or decision,
specifying the reasons for not including the State's recommended site. EPA
Region VIII's notification will be timely, so that a proposed listing will not
be delayed if EPA determines to list a site after considering State comments.

REMEDIAL ACTIVITIES - RI/FS

S°A @ng the 3TaT2 agreE Imat prozer sec-fsemance oF RISFI activitoes 3T ML
sites is critical to effective icentification of prodiems associatesd wiin
hazardous substances releases, and ultimate remediai actions.

The agancies, therefore, czmmit to expe2iting the RI/FS process whethner~ in2

-

RI/FS is under 2 State or a Federal lead.
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comment, those requiring approval or concurrence befaore subsequent activities,
and review times are specified below. If unusual circumstances require an
extension, the agencies may agree to a mutually acceptable additional time for
review. The lead agency will address all comments made by the support agency
and will communicate the disposition of those comments to the support agency
to avoid significant disputes at the Record of Decision stage.

With respect to deliverables requiring support agency review and comment, site
work or the next response process phase may proceed, but the lead agency will
attempt to incorporate support agency comments, as appropriate, into the site
work. With respect to deliverables requiring support agency review and
approval, the next phase may not proceed until the support agency reviews and
provides written approval. With respect to deliverables requiring support
agency review and concurrence, the next phase may not proceed if there is
nonconcurrence until the lead and support agencies have made good faith
efforts to resolve their differences, including use of the dispute resolution

procedures of this Agreement.

Deliverables Type Review Time

Draft PA Reports Review/Comment 10 working days
Final PA Reports Review/Comment 10 working days
SI Sample Plans, - Review/Comment 10 working days

Health/Safety Plans

S1 Reports Review/Comment 20 working days
HRS Scoring Package Review/Conment 20 working days
Site Management Plan Review/Corment 10 working days
fraft RI/FS workplan Review/Comment 20 working days
Final RI/FS Workplan Review/Approve 10 working days

Oraft Project Plans
(Sampling Plans, QAPPs,
Data Management Plans,
Community Relations Plans,

Mezith ang Safaty Pians! Rzvigw/lonmment T worning gass
Final Project Plans Review/Approve 10 worxing days
Preliminary Endangerment

Assessments Review/Comment 10 working days
Qraft Endangerment

Assessments Review/Comment 20 working days
rinai Encangerment
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IDENTIFICATION OF APPLICABLE, RELEVANT AND APPROPRIATE REQUIREMENTS
FOR ON-SITE REMEDIAL ACTIONS (ARARs)

EPA and the State agree that fdentification of ARARS is now a critical
component in the Superfund response process. The agencies agree that
potential ARARs should be identified early during the preparation of RI
reports to enable consideration of remedial alternatives that can
realistically be expected to attain the standards.

The identification of ARARs must be an iterative process in which the lead and
supporting agencies establish numerous consultation points and solicitations
for ARARs. No single point in the ARAR determination process can be
considered the only key point for lead/support interaction, and the process
will only be effective if lead and support agencies work together closely at
each of several key points. The primary purpose of the identification of
ARARs is to insure that all likely ARARs and other criteria, guidances, or
advisories are considered in the remedy seiection process.

The lead agency in the ARAR identification process will provide the support
agency with sufficient data about the site, the nature of the contamination,
and the remedial alternatives being considered for the correct set of ARARs to
be identified. The supporting agency will identify all ARARs in as detailed
and comprehensive manner as possible within established timeframes to ensure
that the lead agency has sufficient data and time to consider ARARs in
selecting the preferred remedy. The lead agency will also invelve the support
agency in the determination of actual ARARs and of whether the alternative

must attain these ARARs.

Lead agency requests to the support agency to identify ARARs will be as
focused (location specific, contaminant specific, and action specific) as
possible to ensure that support agency's responses are useful.

The agencies 3cknow ’°”g° that identification of ARA?:z nececsarily Yecomes
hl

-3 . Tre’

site-sperifag, spartizelarly pecause o7 th2 ‘rels.ant
criteria. Therefore, the lead agency v111 attempt to specify potential ARARS
as soon as possibie during the RI process when sufficient site information
becomes availabie for a mean'ngf41 evaiuatisn. This early potantial ARAR
identification will reguire assistance of the suroor: agency. Timing of the
potentiai ARAR identification will be spezified in each Site Managesment Plan.
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RECORDS OF DECISION -- ROOS

EPA and the State agree that the Record of Decision (ROD) on remedy selection
at Superfund sites is the most critical administrative decision document in
the Superfund process. The agencies agree that the ROD should properly
fdentify and explain the rationale for the selected remedy, and adequately
reference supporting documentation developed as part of the administrative

record.

The designated lead agency will prepare the draft ROD in accordance with
applicable EPA regulations and guidance, including the NCP. Concurrence or
approval of the support agency will be required prior to issuance of a final
ROO. The support agency will have 30 calendar days from receipt to comment
and concur/nonconcur or approve/disapprove on a draft ROD. Where concurrence
or approval is not obtained, the dispute resolution provisions of this
Agreement will be invoked. The final ROD will include the responsiveness

summary.

ADMINISTRATIVE RECORD

EPA and the State agree to maintain an Administrative Record (AR) for each NPL
site. The designated lead agency for a site will establish and maintain the )
AR. The AR will include, at a minimum, those documents listed in the appendix
of the U.S. EPA Memorandum of May 29, 1987 entitled "Administrative Records
for Decisions on Selection of CERCLA Response Action®. The AR will be
maintained at a place designated by the lead agency at or near the facility at
jssue. A duplicate AR will be maintained in the office of the lead agency if

that office is not the designated place near the site.

The supnort
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Lead enforcement response activities may include the equivalent of:

Responsible party searches;

Notice letter issuance;

Section 104(e) information requests;

Section 122 or alternative settlement procedures and negotiations;
Potentfally responsible party oversight; and

Litigation for injunctive relief to require removals or remedial

actions.

o BN =
.

Concurrently with these enforcement response activities, either the lead
agency or support agency may, where the responsible parties -are unwilling,
have to conduct an RI/FS and prepare a ROD to support the enforcement action
and the remedy. The lead designation for each of these activities should be
specified in the Cooperative Agreement or Site Enforcement Agreement. If the
State is designated as lead agency for such activities, and seeks federal
funding, a Cooperative Agreement amendment will be necessary.

SITE MANAGTMENT PLANS/SITE ENFORCEMENT AGREEMENTS

EPA and the State agree that site specific Site Management Plans will be
prepared for each site proposed or listed on the NPL.

Within thirty days after lead and support designations for site activities
have been decided, the lead agency will prepare and sutmit an imitial Site
Management Plan to the suppor: agency for review and ccrment as described in
the deliverables provisions of this Agreement. The Site Management Plan will
consist of a critical path schedule of response activities by the lead and

support agencies.
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The Site Management Plan will be a dynamic document, su
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The Site Enforcement Agreement will also specify lead and support agency
delineations of respensibility unique to enforzement ie2d sites, e.g. notice
letter, requests for informaticn, negotiations, and !itigatica activities.
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EPA and the State will notify each other concerning their determination that a
removal action is necessary and their intent to conduct removal action at a
site. For NPL sites, the designated lead agency for remedial actions will be
primarily responsible for {identifying and undertaking removal actions, or, as
necessary, for requesting the support agency to undertake or assist in such
actions. The State and EPA agree that EPA should take the ltead for Fund-lead

removal actions at non-NPL sjtes.

EPA will coordinate Federal-lead removal actions, including preliminary site
assessments, with the State. Coordination will begin prior to initiation of
response action, except where extreme, 1ife threatening or environmental
endangerment emergencies preclude prior coordination.

To request Federal assistance for removal actions (either Fund-lead, or
PRP-lead), the State will describe the situation requiring removal action and
specify the assistance requested. The State request may be verbal or written,
and will be directed to the 0SC, the EPA Emergency Response Branch Chief, or
the Director of the Hazardous Waste Management Division, as circumstances
warrant. Verbal requests will be followed within five working days with
written documentation summarizing the verbal request.

For each Federal Fund-lead removal action, EPA will prepare an Action
Memorandum describing the threats to human health or the environment regquiring
the removal action, including a statement of work and estimated costs. For
non-time critical Federal Fund-lead removal actions, EPA will also prepare an
engineering evaluation/cost analysis (EECA). EPA will provide a copy of the
Action Memorandum and engineering evaluation to the State for review. The
State will review and comment on the Action Memorandum within five working
days of receipt. EPA will consider the State's comments.

For each Federal-lead removal action, EPA will make available to the State the
work plans, fncluding sampling plans and schedules, daiiy work assignments,
and status reports as they are developed. The State will specify for EPA the
extent of State narticipation desired; EPA and the State will mut ua11y agree

4o thns Stete’s level of particigetion Tne Szz212 ~111 gzner ~3. iy cz-Ticizate
to the extent possible with availabie re50urces ana time -ne S;aue S

participation may range from review and comment on key documents to
particivation in PRP negotiations, in administrative or judicial orders, in
review of szopes of work and sampling plang, and in field activities.
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removal actions, EPA and the State will comply with applicable Federal and
State statutes, regulations (including the NCP), guidance, and written

policies.

Disputes arising during removal actions will be resolved in accordance with
the Dispute Resolution provisions of this Agreement, with participation of the

EPA Emergency Response Branch Chief.

COMMUNITY RELATIONS

EPA and the State agree that both general and site specific community
relations programs are vital to the Superfund program.

A general Superfund community relations/outreach program fosters understanding
of Superfund issues in the State. Such a program involves providing timely
information on program activities to the media, appropriate political

of ficials, and the general public. Legislative briefings and initiatives are
also important aspects of a Superfund public relations effort.

Site-specific community relations plans are a required part of the Superfund
response process. A wide variety of agencies and groups, including cities and
counties, affected citizens, nearby property owners, public interest groups,
governmental officials, and the media, must be informed and given
opportunities for involvement in the decision-making process during the

investigation and cleanup of a site.

EPA and the State agree that, where possible, the State should also take a
very prominent role in site-specific community relations regardiess of other
site lead designations. State officials are recognized locally as responsible
for providing information on hazardous waste activities in the State, have
established media contacts, and have direct lines of communication to
5¥7icials ang civic isacers of effectsd communities. Morecwz2-, dy "aving a
prominent State role in community reiations activities, the pudiic perception
of a coordinated EPA/State cleanup effort is enhanced.

The agencies will follow community relations policy and procecures in CERCLA,
as amended, the NCP, the Superfund Community Relations Handbook, and other

guidance as deveicped. Copies of writtan docurents, such as cemmun®ty
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releases will acknowledge the support agency's role whenever appropriate.
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Occasionally, the support agency for community relations activities may need
to issue a press release. The above procedures will be followed when this is
done. Neither EPA nor the State will initiate any press release regarding
Superfund activities fn Utah without first consulting with the other agency-
and providing opportunity to coordinate a joint press release.

Each agency may respond to press inquirfes. Whenever possible, each agency
will first inform the other agency, and will in any event notify the other of

press contacts.

Unless otherwise designated, the EPA Superfund Remedial or Emergency Response
Branch Chiefs, the EPA RPM for a particular site, and the Director of the
Bureau of Solid and Hazardous Waste will be the designated Superfund media

contacts.

The lead agency for community relations normally will chair all public
meetings. The support agency will generally attend or participate in all
public meetings.

NPL DELETION

EPA will provide the State a minimum of 30 calendar days to review and concur
on the draft Notice of Intent to delete a site from the NPL prior to its
publication in the Federal Register. 1In addition, prior to publication of the
Notice, EPA will consult with the State on the proposed deletion to resolve
any outstanding issues regarding the Notice or deletion.

FEDERAL FACILITIES RESPONSE

EPA will proviae an opportunity for the State to participate in tne pianning
and selection of response actions at Federal facilities. This participation
should include, but not be limited to the development of studies, rencrts,
data and action plans, and the selection of a final remedy.

The State and 2924 will prompily provida writtan nctice to the cother ag="c1 of
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EPA and the State will exchange comments on documents reviewed at least 10
working days before submittal to the lead Federal agency, if the lead agency's
schedule permits. EPA and the State will review and comment, if appropriate,

on the exchanged comments within this 10 day period.

EPA and the State agree to work toward the goal of a unified position for
selection of a final remedy at Federal facility sites. The State's role in
selection of a final remedy shall be in conformance with Sections 120(4)(F)

and 121(f) of CERCLA.

EPA agrees to provide the State funds, pending availability, through the
Cooperative Agreement to carry out its role in Federal Facility oversight.

PROCUREMENT

The State will comply with all applicable provisions included in 40 CFR Part
33, Appendix A of Part 33, and implementing gquidance for Federally-funded
State procurement actions under cooperative agreements with EPA. In addition,
until the State demonstrates that it has a self-certified procurement system
for the CERCLA program, the State and EPA will comply with the following

procedures.

No EPA approval will be required for purchases of less than $2,000.

The State will submit written notification to EPA of all purchases of $2,000
to less than $10,000. EPA will review and approve or disapprove such

purchases within 10 calendar days.

For purchases of $10,000 and over, the State will submit a proposed contract
for EPA's review and approval. EPA will review and approve or disapprove the

proposed purchase within 15 calendar days.

Notices wiil be submitted to EPA's Financial Management 8rancn, with a copy 10
the Chief, Superfund Program Section. EPA and the State may mutually agree to
extend any of these time periods.

All contracts over $10,000 will be formally advertised unless the State
obtains EPA approval to use ancther praocursment method. The State agrees to
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EXCHANGE OF/COMPLIANCE WITH STATUTES, REGULATIONS, POLICIES, GUIDANCE

EPA and the State agree to exchange all statues, regulations, policies,
operable quidance, and other pertinent materials that are relevant to
Superfund activities on a timely basis. The responsibility for exchange for
these materjals should be the EPA State Program Section Chief and the Utah

Superfund Program Manager.

The State and EPA will conduct, prepare, or review all work and deliverables
pursuant to this Agreement in accordance with guidance applicable at the time

these activities are performed.

CONFIDENTIALITY

The State and EPA will treat as confidential any document for which the other
agency requests confidential treatment to the extent and using the procedures
provided in the Agreement entitled ®"Record Sharing between the Utah Division
of Environmental Health and the United States Environmental Protection Agency,
Region VIII.® That agreement is incorporated into this Superfund Hemorandum
of Agreement as if fully set forth herein. -

DISPUTE RESOLUTION

EPA and the State agree that timely resolution of interagency disputes is
essential to the Superfund program. In the event of any disagreement
concerning subjects covered in this Agreement, the agencies agree to follow
the procedures set forth below:

1. Any substantial disagreement at the staff levels invoiving an EPA
project manager and State project officer which, if unresolved, will
result in significant delay of any scheduled response activity, will be
referred to the respective Superfund section managers as soch 2as

identified;
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4. 1f the Directors are unable to resolve a dispute, the matter will
be referred to the State Director of Environmental Health and the tPA
Regional Administrator for resolution within 10 working days;

5. 1f after exhaustion of the dispute resolution process, no agreement
is reached, either agency may proceed as provided under applicable law.

Time periods for resolution of disputes set faorth in this procedure may be
mutually extended or shortened as appropriate under the particular
circumstances.

A1l matters requiring agreement, approval, or concurrence under this SMOA, and
any other {ssues affecting Superfund program performance will be subject to
these dispute resolution procedures if requested by either agency in the event
of disagreement, disapproval, or nonconcurrence.

The agencies agree to use their best efforts to resolve disputes at the
earliest possible time and management level, taking into consideration the
primary objective of protecting public health and the environment. The
agencies agree to promptly provide references or citations to any authorities
or rationale relied upon as a basis for their respective positions.

The agencies acknowledge that honest disagreements in technical evaluations
and judgments occur among professionals, and further acknowledge that such
disagreements may be unresolvable in the absence of relevant EPA or State
regulation or guidance. 1In such circumstances, deference will be given to the
lead agency unless the disagreement is considered by either agency to be
fundamental to proper characterization of a site or to selection of a remedy.

APPLICABILITY

This Agreament zaciies T¢ ali Superfund activities within the State of Utan
which are addressed in the SCAP or which are appropriate for £PA-State
coordination. To the maximum extent practical, the provisions shall apply to
activities ongoing at the time this Agreement Is approved.
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REMEBOTIATION

This Agreement s subject to change,

and may be renegotiated upaon {ssuance of

final SMOA guidance from EPA Headquarters, or changes {n laws, policies, or
guidance which require changes in this Agreement.

Xenneth L. Alkema, Director
Division of Environmental Health
Utah Department of Health

Brent Bradford, Director

Bureau of Solid and Hazardous Waste
Division of Environmental Health
Utah Department of Health

Robert L. Dupreyﬂ/é%/éf:;'

Hazardous Waste Management Division

Region VIII

United Stztes Iavironmental Frotectian
Agency
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MEMCRANDCM CF AGREEMENT:
RECORD SHARING BETWEEN THE UTAH DIVISION OF ENVIRCNMENTAL HEALTH

RD THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION VIII

1.
1. 1.

2.

Aot

2.2,

2.3.

3.2‘

Purpose of Agreement

This Memorandum of Acreement between the United States Envircnmental
Protecticn Agency, Regicn VIII ("EPA°) and the Utah Divisien of
Pnvircnmental Bealth, Bureau of Solid and Bazardous Waste {the
"Bureau®) establishes policies, responsibilities, and procedures
with respect to the sharing of records. It also establishes the
procecures for confidential treatment of documents between the
parties. The primary purposes of this agreement are to promote
fullest possible access by each agency to records in the possession
of the other agency and to prevent unauthorized disclosure of
cenfidential informatieon.

Definitions

*Record” means anything within the scope of the EPA definition
found at 40 C.P.R. 2.100(b).

" ficdential record® means any record which would e exempt from
the public availability requirements of the Freedom of Informaticn
Act, S U.S.C. section 552(b), as amended, including privileges

pursuant to litigatien.

“dcency” means the Dnited States Envircnmental Protection Agency
or the Ttah Division of Envircamental Bealth, Bureau of Solid and
Bazardous RWaste.

Exchancinc fecords

Making a recuest. A request by one agency for records possessed

or bellaved tc be possessed by the other ray be written or oral,
except that the reguesting agency must make a written recuest when
asked to o sc by the respending agency. Reguasts shall be directed
to that employee of the responding agency known to be responsikle )

®.a A* L cpmem ot eV ew

the request zay be cdisected to:

Srent 2raffzzd, Tirector Sote+ L. Dugrav, Tirector
e 2T NI T8 Seoior WIIT Hasarious

ANG LASIIZCLS nasSLT Tl telieier e e - -
P.O. Becx 16699 Denver Place

Salt Lake Clty, Ctah 84116-0630 999 13th Street, Suite 500 .

Cerver, Colcrade  87202-2425

Resconding to recvests. An agency in receipt of a reguest for
records purstant to this Agreement shall respond to that reguest
within 10 working days. If the responding agency cannot make the




4.
4.1.

4.2.

S.1.

5.2.

5.3.

requested records available within that pericd, it shall send a

written explanation and proposed schedule for response to the
requesting agency within the periocd (e.g., notice of proposed
transfer of business confidential information has bteen given, but

the notice pericd has not yet expired).

Stancards of Availability

Any agency record that is not confidential shall, upon request, be
made avallable to the requesting agency without restriction.
Factual information, e.g., raw data (whether validated ot
unvalidated) will be made available to the requesting agency
without restriction; however, the responding agency may request
confidentiality pursuant to 5 U.S.C section 552(b)(5).

Any agency record that is confidential shall, upon request of

either EPA or the Bureau, be made available to the requesting

agency unless the respanding agency makes a determination that the
respording agency is explicitly prevented by statute, regulation,

or contract from making the record available. The parties may
exercise their discretion in determining whether to exchange
intra-agency and inter-agency memoranda pursuant to the policies

of 5 U.S.C. section 552(b)(5) and attorney-—client privileged ard
attoxney work product privileged documents. The parties also

agree not to exchange documents when cn opposite sides of litigatiem,
except pursuant to the discovery process under the Rules of Civil '
Procecdure.

Conficdential Tocuments

Authorities. The authority for protection and withholding of

cmiidential dociments for the Sizeau is 25-14-0.5, Ttah Cocde Annot.

The authcrity for protection and withholding of cnfidential
documents for EPA is the Sreedom of Information Act, 5 U.S.C.
§ 552, and the regulations contained in 40 C.F.R. Part 2.

The Bureau 1s reguired by statute (26-14-9.5 and 26-14-21, TUtah
e Annct.) to withhold from public availability any record
received from EPA and requested by that agency to be keot

. ..
crma e Ta. - -
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confiicdentialliry is raguested Ty 23 under part 5.4 znall not e
made available to any person, with the exception of these Jescribed
in part 5 or pursuant to the agpeals process of 15-14-3.% anxd i
SR, TRsh Pz Amme-

EPA will prctect State claims of confidentiality to the degree
allcwed uder Federal law. If EPA cannot protect a State claim of

confifencialiry, =22 -‘.11 notily the State and give the Stzte 10
0G Oo e .-z
Wr&"“g "ajs \.3 tCOWM hﬂ&\dhc L"é':-c.:;‘. \’ \..A‘-R o e iee Maccomes o

werking days of the execution of this Agreement, EPA vill identify
those categories of documents which, cnce recelved from the Bureau,

may legally be withheld from public availability. The list will




5.4.

5.5.

6.1.

7.
7.1.

be incorporated into this Agreement as Appendix A. In the absence
of a court order, records within the above categories described by
EPA for which confidentiality is requested by the Bureau shall not
be made available to any perscn except authorized agency perscnnel. -

Requesting cnfidentiality. A responding agency may request
cenfidential treatment for any record made available to a requesting
agency. In crder to do so, the responding agency must clearly
label the record "confidential® and must send the record with a
cover letter outlining the agency's basis for the claim of
confidentiality.

Cenying a request. If the responding agency S&ces not have a record
requested, it shall so inform the requesting agency. If the EPA
Region VIII Hazardous Waste Management Division Director or Bureau
Director, as apgropriate, determines that the agency is explicitly
prevented by statute, regulation, or contract from making the
record available to the requesting agency, written findings shall
be provided to the requesting agency describing the responding
agency's grounds for its determination. The respoeding agency
shall also provide the requesting agency with a description of the
record to which access is denied, unless the existence of the
record is classified information as provided in 5 U.S.C. section

552(¢)(1).

Security Measures

Records for which conficdentiality is requested uder part 5.3 above
shall be stored in a locked filing cabinet. Such recorcs shall
ot be lef: unattended while not being stored in a locked filing
cabinet. Each agency shall maintain a record of all reviews of
cnficdential records. Each person wio is allowed to cttain access
to the files must acknowledge by sicnature that he or she has read
and agrees to abide by the terms of this Agreement.

Dispute Fesolution

Any dispute arising under this Agreement shall be subject to the
dispute resolution procedures specified in the "Superfund Memorancum

E N - gy . e - - 3
CI ATezemEnt” tatemsn the zartias,
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by disclosing conficdential in"‘ornation for which the reguest for
confidentiality was not denied by the receiving agency, the following
sanctions ara availakle:

1. If unvalicated confidential data is released to the

public, the releasing agency must issue a public retraction of any
action taken in reliance on the data and the reascas for the




9.
9.1

retraction (e.9., issve a public retracticn of a health alert
based cn unvalicated data), except in extreme circumstances and
after consultation between the agencies.

2. Disclomure of Cnfidential Business Information by the

State vhen confidentiality was requested by EPA constitutes a
violation of 40 C.P.R. section 2.211, and could result in penalties
against the State as provided in 40 C.P.R. secticen 2.310(h) and

42 U.S.C. mection 9604(e)(2)(B).

3. Disclosure of confidential information for which
anfidentiality was requested could result in cessation of exchange

of confidential information for a periocd of time determined under

the dispute resolution procedure of part 7 of this Agreement or
could result in a change in lead agency for an affected site or
sanctions uder 40 C.F.R. section 30.900 for violation of assistance

agreements.

Fenecotiatien

This Agreement is subject to renegotiation as provicded in the
renegotiation clause of the Superfund Memorandum of Agreement
("SMOA") between the parties and is subject to an initial biannual,
and thereafter annual, review as set forth in the (CA.

(/A-_.-——— Date: ?7_,. /N al’f Ve ar

EPA cnal Agministratcr
II

Dnte:

Director, Utah Department
of Envircnmental Bealth




